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Preface

One of the central claims made by supporters of the recently negoti-
ated Treaty on the Prohibition of Nuclear Weapons (also known as the
Ban treaty) is that nuclear weapons violate international law. Is this so?
It is not difficult to understand that their employment for simple mass
slaughter would violate the international legal requirements for propor-
tionality and discrimination in the use of military force. But would ev-
ery possible use necessarily be illegal? Are the weapons themselves
illegal? Is nuclear deterrence illegal? Might the ban treaty have some
impact on the answers to such questions?

In the debate about such questions, the central point of reference
is the review in 1996 by the International Court of Justice (ICJ) of the
legality of the threat or use of nuclear weapons. The court’s advisory
opinion offered a split decision: unanimity on one judgment and deep
division on another. A central question today is whether a return of
the issue to the ICJ would produce a different result. Ban supporters
have made the argument that the treaty will expand the scope of inter-
national law in a way that will tip the scales decisively against nuclear
weapons in a re-review. Others are more skeptical.

To help shed light on these important questions, we have turned to
Newell Highsmith, who spent a career in the Office of the Legal Advi-
sor at the U.S. Department of State and now teaches law and nuclear
policy at Georgetown University. He brings an exceptional knowledge
of international law to this question, as well as a deep understanding
of the international nuclear policy debate. He narrows his focus to the
question of the legality of nuclear deterrence. The result is a timely
and practical guide to a complex set of issues, with clear implications
for policymakers coming to terms with the ban campaign and for the
associated expert community.

Brad Roberts

Director
Center for Global Security Research
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Introduction

Since the birth of nuclear weapons in 1945, the morality of nuclear
weapons has been debated vigorously and often heatedly. This debate
will continue as long as civilian populations are potentially subject to
the immediate and long-term horrors of nuclear blast and radioactive
fallout; the use of nuclear weapons in the world today would almost
certainly constitute a profound moral failure. While fully acknowledging
the importance of debating the morality of nuclear weapons, this paper
focuses on the legality of nuclear weapons, in particular the legality of
nuclear deterrence.

Why nuclear deterrence? Because the primary—and we must hope
the only—function of nuclear weapons is to deter attacks, especially
nuclear attacks. If nuclear deterrence is not legally defensible, then,
as a practical matter, the possession of nuclear weapons would not be
legally defensible.

In 1996, the International Court of Justice (ICJ) issued a sharply
divided advisory opinion on the “legality of the threat or use of nuclear
weapons,” which concluded:

[Tlhe threat or use of nuclear weapons would generally be contrary
to the rules of international law applicable in armed conflict, and in
particular the principles and rules of humanitarian law;

However, . . . the Court cannot conclude definitively whether the
threat or use of nuclear weapons would be lawful or unlawful in an
extreme circumstance of self-defence, in which the very survival of a
State would be at stake.!

International humanitarian law includes the three fundamental prin-
ciples of necessity, proportionality, and discrimination, which establish
the following limits on a state’s use of force: (1) a state may use all
measures (not prohibited by the law of war) as may be necessary to
defeat the enemy quickly and efficiently; (2) incidental harm resulting
from the use of military force must not be excessive—that is, must



be proportional—to the legitimate military objective being pursued;
and (3) a military attack must discriminate between combatants and
noncombatants.?

In the next chapter, this paper examines the ICJ’s central finding
on the legality of the threat or use of nuclear weapons, which is the
most important judicial pronouncement on the subject,® and the court’s
not-very-instructive statements regarding nuclear deterrence. This is
followed by an examination of some of the factors that might affect
any future consideration by the ICJ of the legality of nuclear weapons,
including the adoption of the Treaty on the Prohibition of Nuclear Weap-
ons (TPNW). The fourth chapter analyzes the procedural hurdles facing
any effort to bring the legality of nuclear weapons before the court
again, followed by a chapter that analyzes how the substantive issues
ought to be resolved in the event the court entertained such a case.
Finally, this paper offers some conclusions and observations.

In brief, this paper concludes that, while an undeniable tension ex-
ists between nuclear deterrence strategy and the principles of interna-
tional humanitarian law (especially the principle of proportionality and
the obligation to distinguish between combatants and noncombatants),
nuclear deterrence is legally reconcilable with these principles, at least
with regard to the primary objective of deterring nuclear attack by an
adversary.* Specifically, although the 1996 Advisory Opinion found that
a "threat” to use nuclear weapons would “generally” be contrary to
the rules of international law applicable in armed conflict, nuclear deter
rence (at least in its most important role) cannot be treated to the same
kind of “threat” analysis as a specific, immediate threat to use nuclear
weapons, much less the actual use of nuclear weapons. Nuclear deter
rence consists of a range of possible options for responding to a range
of possible attacks and in that sense is too non-specific and contingent
for a meaningful “threat” analysis under international humanitarian law.
The ICJ would not advance the objective of eliminating nuclear weap-
ons if it were to interpret the principles of international humanitarian
law without regard to established state practice, the realities of war,
and the imperatives of protecting national security. The only realistic
means of eliminating nuclear weapons is a verifiable treaty, but, as a
practical matter, the international security environment must undergo
significant changes before states possessing nuclear weapons will
contemplate joining such a treaty. Until those changes occur, nuclear

2 |



deterrence is not only legal but essential. Indeed, under the current
international security environment, the primary objective of nuclear
deterrence might even be considered morally compelling.

The fourteen ICJ judges disagreed sharply over the legality of the
threat or use of nuclear weapons. The extensive literature on nuclear
issues reflects the same sharp divide. Striking differences exist in fun-
damental perceptions regarding such key issues as the utility of nuclear
weapons, the proper role of nuclear weapons, the possibility of legal
use of nuclear weapons, and the mechanics of nuclear deterrence. The
(fortunate) dearth of data on the actual use of nuclear weapons allows
for a wide range of views that can be neither confirmed nor categori-
cally rebutted. Like the judges on the court, the various commentators
on nuclear issues come from specific political, legal, and economic
environments that invariably affect their views on those issues.

For that reason, | should say a few words about my background
and biases. | worked for 30 years in the Office of the Legal Adviser at
the Department of State, and for almost all that time, | worked on legal
issues regarding nuclear nonproliferation and arms control. | was not
a member of the legal team that developed and presented the U.S.
position in the 1996 Advisory Opinion case, but | was aware that the
United States argued that, as a procedural matter, the court should not
consider the case, and that, as a substantive matter, the threat or use
of nuclear weapons could not be deemed illegal in all circumstances.
Despite not working on the case, | regularly defended the U.S. position
on other nuclear issues, most notably with regard to U.S. compliance
with its obligation under Article VI of the Treaty on the Non-Proliferation
Nuclear Weapons (NPT) to “pursue negotiations in good faith on effec-
tive measures relating . . . to nuclear disarmament.”

In my experience, antinuclear activists who pressured VWestern
democracies to eliminate nuclear weapons often seemed to ignore the
inconvenient reality that some nations—including several potential ad-
versaries (Russia, China, and North Korea)—had no intention of giving
up nuclear weapons. These activists’ legal arguments tended to give
short shrift to the well-established state practice of nuclear weapons
possession and nuclear deterrence, despite the importance of state
practice in establishing customary international law.® Similarly, such
initiatives as the 2017 TPNW tended to give short shrift to the technical
(not to mention political) complexity of eliminating nuclear weapons.



At the same time, the arguments of nuclear weapons strategists
often seemed detached from the reality that the use of nuclear weap-
ons would likely constitute a historic political and moral failure.® The
United States maintains that its nuclear employment plans comply
with international humanitarian law.” The strategic planners who devise
these plans, as well as their lawyers, are sincere in their efforts to
reconcile these plans with international humanitarian law, including
by ensuring against the targeting of civilians or civilian property “as
such.” Nevertheless, in most realistic scenarios, it is difficult to imagine
that actual use of nuclear weapons would not have grave humanitarian
consequences, even if such use followed exactly the script laid out by
planners (which often is not the case in the fog of war). These plans,
if carried out, might well be seen as failing the tests of proportionality
and discrimination under international humanitarian law (a topic that
will be discussed further in the section addressing legal developments
since the 1996 Advisory Opinion in the fifth chapter).

The sharp divide in perceptions of nuclear weapons is further re-
flected in views on the historic role of nuclear weapons. Some have
argued nuclear weapons account for the absence since 1945 of wars
between the major powers and, in that way, are a significant factor in
the current era’s historically low risk of violent death.® While it seems
simplistic to credit nuclear weapons as the sole reason for the absence
of wars between the major powers since 1945, with millennia of vio-
lent human history as a guide, it does seem improbable that, if not for
the risk of total annihilation from nuclear weapons, two rival powers
as viscerally and philosophically opposed to each other as the United
States and the Soviet Union would have refrained from direct, large-
scale conflict during the Cold War period.

Other commentators discount the effect of nuclear weapons on
the absence of wars between major powers and the low risk of death
from violence; they counter that numerous other factors should be
considered, including an increasingly interconnected global system in
which the costs of major wars far outweigh the potential benefits.® Ar
guably, nuclear weapons, rather than deterring direct conflict between
the two sides, have deepened and prolonged animosity and distrust.™

Antinuclear activists and nuclear strategists do seem to agree on
one thing: the risk from nuclear weapons is an urgent issue that must
be dealt with as a high priority (though they have quite different pre-
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scriptions for addressing that risk, the former favoring prohibition and
the latter improvements in nuclear deterrence). In the 1996 Advisory
Opinion, several judges wrote passionately of a world living in con-
stant terror of nuclear holocaust.™ Yet even that issue is not free from
dispute. Some have argued that the risk of intentional use of nuclear
weapons by the five nuclearweapon states (NWSs)—China, France,
Russia, the United Kingdom, and the United States—may in fact be
quite low.”? This low risk arguably results in large part from the Cold
War coming to an end, but also from several overlapping factors. First,
nuclear deterrence makes clear to potential adversaries that a preemp-
tive nuclear attack would be suicidal. Even a limited use of nuclear
weapons is potentially suicidal because of the risk of nuclear escala-
tion, the uncertainty of which is heightened by the lack of any historical
examples to guide a risk assessment. Second, the principles of interna-
tional humanitarian law severely constrain the scenarios for legal use of
nuclear weapons, and the five NWSs have committed not to threaten
or use nuclear weapons against almost all non-nuclearweapon states
(NNWSs)."™ Third, a moral taboo has developed regarding the use of
nuclear weapons.' Since the first and only uses of nuclear weapons
in war in 1945, numerous opportunities have arisen for states possess-
ing nuclear weapons to use them in war, yet no state has done so.'™
Leaders in the states possessing nuclear weapons do not necessarily
“honor” the taboo for reasons of morality or conscience. However, the
taboo must affect their political calculations, as use of nuclear weapons
would likely lead to profoundly adverse results, such as loss of allies,
loss of national prestige, and economic costs (not to mention the risk
of going down in history as a pariah).'® Fourth, the risk of intentional
use of nuclear weapons is arguably reduced by the high level of inter
connection and cooperation in the modern world.” Most states in the
current international system have little to gain from large-scale war,
and even less from nuclear war.”® While the international environment
seems beset by conflict, most states continue to rely on other states
for their prosperity (if not their survival) through international trade,
transportation, and communications.

These factors do not eliminate the risk of nuclear weapons use. In
particular, the risk may well be highest in South Asia and the Korean
Peninsula where the factors discussed in the previous paragraph have
not necessarily matured sufficiently.?’ In addition, these factors do not



affect the risk of accidental launch or detonation, miscommunication
between states possessing nuclear weapons, or theft and use of nu-
clear weapons by terrorists. Nevertheless, the factors arguably create
a kind of “risk management” system limiting the likelihood that nuclear
weapons will be used.

The purpose of this discussion is not to suggest the risk of inten-
tional use should not be a concern. On the contrary, the use of nuclear
weapons is the classic example of low risk/high cost, justifying the
most vigorous efforts to minimize or eliminate the risk. Nor is the pur
pose to pick sides in these debates, especially since these are largely
philosophical and moral perceptions that cannot be “proven” one way
or the other. Rather, the purpose of this discussion is to acknowledge
that perceptions regarding nuclear issues can affect policy views pro-
foundly, which in turn can affect a commentator’s views on the related
legal issues. Any commentary on nuclear issues should be read with
these perceptions and biases in mind.
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A Review of the 1996 Advisory Opinion

For decades, the UN General Assembly has challenged the legality of
the use of nuclear weapons. In 1961, it adopted a resolution finding
the use of nuclear and thermonuclear weapons would be "contrary
to the rules of international law and to the laws of humanity,” as well
as a violation of the UN Charter.” These assertions were repeated in
subsequent resolutions over the years. However, a substantial minority
of states, especially the states possessing nuclear weapons and their
allies, opposed these resolutions.

In addition, the UN General Assembly's view was not reflected in
the numerous agreements governing nuclear weapons negotiated prior
to the 1996 Advisory Opinion. These agreements constrained nuclear
weapons testing and deployment? and nuclear weapons stockpiles,®
and, more importantly, they produced legal commitments by almost all
nations of the world to forgo nuclear weapons altogether.* However,
none of these agreements prohibited nuclear weapons absolutely.
On the contrary, they acknowledged continued possession of nuclear
weapons and the continued possibility of nuclear weapons use. Most
notably, the NPT did not specifically address the threat or use of nu-
clear weapons and, moreover, recognized the continued possession
of nuclear weapons by five parties—China, France, Russia, the United
Kingdom, and the United States.®

Also, nuclearweapon-free zone (NWFZ) treaties included protocols
under which the five NWSs committed not to use or threaten to use
nuclear weapons against states in the region that were parties to the
NWFZ treaties, underscoring that the NWSs had not otherwise com-
mitted not to take such actions. Indeed, the NWSs issued statements
clarifying their obligations, and some of these statements confirmed
their belief that the use of nuclear weapons might be warranted in
some circumstances even within the NWFZs.® Likewise, around the
time the ICJ issued the Advisory Opinion, the NWSs renewed their
political commitments not to use nuclear weapons against non-nuclear
weapon state parties to the NPT (commitments known as “negative
security assurances”). Four of the NWSs announced caveats similar to



those under the NWFZ treaty protocols.” Again, non-nuclearweapon
state parties to the NPT sought these negative security assurances
because they otherwise enjoyed no assurance by the NWSs against
nuclear attack; the NNWSs and the UN Security Council both wel-
comed the negative security assurances.®

In 1990 and 1991, the UN General Assembly resolutions condemn-
ing nuclear weapons also included draft elements of a convention against
the use of nuclear weapons “under any circumstances.”® These resolu-
tions noted explicitly that the dramatic change in relations between the
United States and the Soviet Union enhanced the chances for achieving
such a convention. In short, these resolutions proposed a continuation
of the treaty-based approach to constraining nuclear weapons.

Nevertheless, within a few years, some states and groups began
pursuing a judicial solution . On September 3, 1993, the World Health
Organization (WHO) sought an advisory opinion from the ICJ on the
legality of the use of nuclear weapons,™ and on December 15, 1994, the
UN General Assembly adopted a resolution seeking an advisory opinion
on the legality of the threat or use of nuclear weapons.” The UN General
Assembly resolution was predictably controversial, adopted by a vote of
78-43, with 38 countries abstaining and 26 not voting.’”? The NWSs and
most of their allies opposed the court’s consideration of this issue.

The 1996 Advisory Opinion

The remainder of this chapter examines the key elements of the 1996
Advisory Opinion, including a brief summary of the declarations and
the separate and dissenting opinions of all 14 judges.

While carrying a certain legal weight, advisory opinions are not le-
gally binding.™ Moreover, the 14 judges on the ICJ were deeply divided
over the question of the legality of the threat or use of nuclear weapons.
The vote on the central finding of the Advisory Opinion was 7-7, with
the president of the court providing the “casting vote."™ Every single
judge wrote a declaration or a separate or dissenting opinion on the
question. In addition, the Advisory Opinion does not necessarily predict
how current or future judges would rule if the court were to entertain a
renewed challenge to the legality of nuclear weapons. The court's com-
position is changeable, and one cannot predict either how the question
would be presented or the international security environment in which
it would be presented. Nevertheless, the Advisory Opinion is the most
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important judicial pronouncement on the legality of the threat or use of
nuclear weapons and, therefore, provides an appropriate starting point
for an analysis of the legality of nuclear deterrence.

Absence of a Per Se Prohibition
The court concluded by a vote of 11-3: “There is in neither customary
nor conventional international law any comprehensive and universal
prohibition of the threat or use of nuclear weapons as such” (in this
context “conventional” international law means obligations undertaken
pursuant to treaties).”™ The court also examined whether the threat or
use of nuclear weapons was rendered illegal—either in most cases or
all cases—by other principles of international law. The court concluded
unanimously that the threat or use of nuclear weapons, like other
means of warfare, must be “compatible with the requirements of the
international law applicable in armed conflict, particularly those of the
principles and rules of international humanitarian law.” ¢

In this context, the court noted the unique characteristics that “ren-
der the nuclear weapon potentially catastrophic”:

The destructive power of nuclear weapons cannot be contained

in either space or time. They have the potential to destroy all
civilization and the entire ecosystem of the planet. . . . Further,

the use of nuclear weapons would be a serious danger to future
generations. lonizing radiation has the potential to damage the future
environment, food and marine ecosystem, and to cause genetic
defects and iliness in future generations.”

Even taking into account the widespread, devastating effects of
nuclear weapons and the risk of escalation inherent in the use of nucle-
ar weapons, the court rejected the view that nuclear weapons would
necessarily, and in all cases, violate the principles limiting the exercise
of the right of self-defense, specifically the requirement that any use of
force be proportional to the military objective to be achieved':

[Some states] contend that the very nature of nuclear weapons, and
the high probability of an escalation of nuclear exchanges, mean(s]
that there is an extremely strong risk of devastation. The risk factor
is said to negate the possibility of the condition of proportionality



being complied with. The Court does not find it necessary to embark
upon the quantification of such risks; nor does it need to enquire

into the question whether tactical nuclear weapons exist which are
sufficiently precise to limit those risks: it suffices for the Court to
note that the very nature of all nuclear weapons and the profound
risks associated therewith are further considerations to be borne

in mind by States believing they can exercise a nuclear response in
self-defense in accordance with the requirements of proportionality.'

In other words, the requirement of proportionality in the use of
force cannot be said to create a per se prohibition against the threat
or use of nuclear weapons—that is, a prohibition that applies in all cir
cumstances. Rather, proportionality is a principle of international hu-
manitarian law that states must satisfy in carrying out a threat or use
of force based on a case-by-case evaluation. (The court would return to
international humanitarian law principles later in the Advisory Opinion
as a basis for its central finding that the threat or use of nuclear weap-
ons would “generally” be contrary to that body of law.)

The court further found that prohibitions against the use of poi-
soned weapons did not result in a specific legal prohibition against nu-
clear weapons, as these prohibitions were aimed at weapons intended
primarily to poison or asphyxiate. Moreover, the practice of states has
been to use specific treaties to create prohibitions against weapons of
mass destruction?>—for example, the Chemical Weapons Convention
and the Biological Weapons Convention.

Some states argued to the court that the many nuclear weapons
treaties—for example, treaties constraining acquisition, testing, and
deployment—somehow created a prohibition against nuclear weap-
ons.?' The court rightly rejected this argument.?? In fact, these treaties
highlight the absence of such a prohibition.

First, states know how to prohibit comprehensively the use of
weapons of mass destruction when that is their intention, as demon-
strated by the Chemical Weapons Convention.?® By contrast, the NPT
did not address the threat or use of nuclear weapons and recognized
the continued possession of nuclear weapons by five parties. Second,
none of the pre-1996 treaties that imposed restrictions on nuclear
weapons testing and deployment imposes a comprehensive prohibi-
tion against the threat or use of nuclear weapons.?* Third, in the proto-
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cols to the treaties establishing NWFZs in Latin America and the South
Pacific, the five NWSs committed (with certain stated caveats) not to
use or threaten to use nuclear weapons against states in the region, a
commitment that was significant because otherwise the use or threat
of nuclear weapons would not be legally prohibited.? The same reason-
ing applies to the negative security assurances under which the NWSs
committed (politically) not to use nuclear weapons against non-nuclear-
weapon state parties to the NPT.

The Advisory Opinion also addressed the argument that the non-
use of nuclear weapons since 1945 evidenced the emergence of a
prohibition against nuclear weapons use as a matter of customary in-
ternational law. Customary international law is considered binding on
all states based on two elements: (1) the settled practice of states; and
(2) opinio juris. In a different case, the ICJ described the relationship
between the settled practice of states and opinio juris as follows:

[N]ot only must the acts concerned amount to a settled practice,

but they must also be such, or be carried out in such a way, as to
be evidence of a belief that this practice is rendered obligatory by
the existence of a rule of law requiring it.?®

The court further found:

State practice, including that of States whose interests are specially
affected, should have been both extensive and virtually uniform

in the sense of the provision invoked; and should moreover have
occurred in such a way as to show a general recognition that a rule
of law or legal obligation is involved.?”

The court did not accept the argument that the nonuse of nuclear
weapons since 1945 had established a customary international law
prohibition against the threat or use of nuclear weapons in all circum-
stances.?® As a number of states pointed out, the nonuse of nuclear
weapons since 1945 was readily attributable to factors other than a
customary international law prohibition, including the effectiveness
of nuclear deterrence. Indeed, to the extent that nuclear deterrence
constituted a “threat to use nuclear weapons,” as the advocates for il-
legality argued, the settled practice of states pointed in the opposite di-



rection, as the NWSs had possessed nuclear weapons and relied upon
them for deterrence without interruption throughout the nuclear era.
Although limited in number, these states represent a significant portion
of the land mass and population of the earth, and their significance in
world affairs is magnified further by the number of allied nations that
rely on their “extended” nuclear deterrent. Moreover, these are the
states “whose interests are specially affected” by the purported prohi-
bition against nuclear weapons, given the importance of such weapons
to their national security.? In short, state practice has clearly not been
“extensive and virtually uniform” in support of a prohibition against the
threat or use of nuclear weapons.

The argument for a customary international law prohibition also
failed on the element of opinio juris. The states possessing nuclear
weapons—as well as many of their allies—have consistently and vo-
cally rejected the notion that the nonuse of nuclear weapons was
“rendered obligatory by the existence of a rule of law requiring it."
Some NWSs reserved the possibility of using nuclear weapons even
against states in the Latin America and South Pacific NWFZs (un-
der certain circumstances), as well as against non-nuclearweapon
state parties to the NPT (under certain circumstances). And, as the
court noted, the very practice of nuclear deterrence demonstrated
that some states—the states possessing nuclear weapons and their
allies—did not believe a rule of law prohibited the threat or use of
nuclear weapons.® The court also recognized that, although numer
ous resolutions in the UN General Assembly had condemned nuclear
weapons as illegal, such resolutions lacked direct legal effect and,
moreover, could not be seen as evidence of an emergent opinio juris
supporting such illegality given the “substantial numbers of nega-
tive votes and abstentions.”®" In fact, these UN General Assembly
resolutions provided regular opportunities for many states to indicate
by voice and vote that they rejected any suggestion that a custom-
ary international law prohibition against the threat or use of nuclear
weapons had come into existence.

Application of International Humanitarian Law

Having found no treaty prohibition “nor a customary rule specifically
proscribing the threat or use of nuclear weapons per se,” the court
considered whether use of nuclear weapons might be deemed "“illegal
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in the light of the principles and rules of international humanitarian law
applicable in armed conflict and of the law of neutrality.”3? The court
noted especially the international humanitarian law obligations to avoid
unnecessary suffering and to distinguish between combatants and
noncombatants (the latter obligation necessarily entailing an analysis of
proportionality).®® The court found—and all participants in the proceed-
ings agreed— that these legal principles applied to the threat or use
of nuclear weapons. In other words, nuclear weapons were not in a
special category separate from other weapons.

The court did not provide a detailed analysis of these legal prin-
ciples in the context of nuclear weapons but did find a tension between
these principles and the established practice of states with respect to
nuclear weapons:

[M]ethods and means of warfare, which would preclude any
distinction between civilian and military targets, or which would
result in unnecessary suffering to combatants, are prohibited. In
view of the unique characteristics of nuclear weapons, . . . the use
of such weapons in fact seems scarcely reconcilable with respect for
such requirements. Nevertheless, the Court considers that it does
not have sufficient elements to enable it to conclude with certainty
that the use of nuclear weapons would necessarily be at variance
with the principles and rules of law applicable in armed conflict in
any circumstance.

Furthermore, the Court cannot lose sight of the fundamental right of
every State to survival, and thus its right to resort to self-defense,

in accordance with Article 51 of the Charter, when its survival is

at stake. Nor can it ignore the practice referred to as “policy of
deterrence,” to which an appreciable section of the international
community adhered for many years. The Court also notes the
reservations which certain nuclearweapon states have appended to
the undertakings they have given, notably under the Protocols to the
Treaties of Tlatelolco and Rarotonga, and also under the declarations
made by them in connection with the extension of the Treaty on the
Non-Proliferation of Nuclear Weapons, not to resort to such weapons.

Accordingly, in view of the present state of international law viewed
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as a whole, as examined above by the Court, and of the elements of
fact at its disposal, the Court is led to observe that it cannot reach

a definitive conclusion as to the legality or illegality of the use of
nuclear weapons by a State in an extreme circumstance of self-
defence, in which its very survival would be at stake.®*

Thus, although the court had already found that international hu-
manitarian law did not create a per se prohibition, it decided these
same principles would render the threat or use of nuclear weapons
illegal in all but a narrow set of circumstances involving self-defense
and the survival of the state.®

This distinction between per se prohibition and case-by-case con-
sideration of international humanitarian law is legally sound, as the ap-
plicability of these principles is dependent on the facts of a particular
case: What is the nature and magnitude of the threat giving rise to
the right of self-defense? What military objective(s) are to be achieved
by threatening or using nuclear weapons? What is the risk of harm to
noncombatants and nonmilitary property, including the risk of nuclear
escalation and nuclear holocaust? What is the risk of harm to neutral
countries and to future generations?

The court might have done well to end its analysis with the finding
that the use or threat of nuclear weapons would generally be contrary
to international humanitarian law. But it did not. Instead, it posited a
single scenario in which it could not decide whether the threat or use
of nuclear weapons would violate international humanitarian law: ex-
treme self-defense with the survival of the state at stake. This finding
is problematic for a number of reasons.

First, as one commentator has noted, the court did not describe
what it meant by “survival of the state”—"the political survival of
the government of a state, the survival of the state as an inde-
pendent entity, or the physical survival of the population”?3 The
consequences could be significantly different depending on which
definition applied.

Second, no legal or factual analysis supported this single scenar
io. The practice of states with nuclear weapons has been to define
“vital interests” that might warrant use of nuclear weapons without
necessarily limiting those “vital interests” to survival of the state.
For example, the 2018 U.S. Nuclear Posture Review stated:
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The United States would only consider the employment of nuclear
weapons in extreme circumstances to defend the vital interests of
the United States, its allies, and partners. Extreme circumstances
could include significant non-nuclear strategic attacks. Significant
non-nuclear strategic attacks include, but are not limited to, attacks
on the U.S., allied, or partner civilian population or infrastructure, and
attacks on U.S. or allied nuclear forces, their command and control,
or warning and attack assessment capabilities.?’

This statement of vital interests was not limited to “survival of

the state.” The court did not cite any state practice indicating states
possessing nuclear weapons so limited their options for threatening
or using nuclear weapons. It also did not offer a detailed rationale for
carving out survival of the state as the sole possible exception.
In fact, survival of the state cannot be the sole legally defensible sce-
nario in which threatening or using nuclear weapons might be con-
sistent with international humanitarian law. As the court noted, some
participating states cited examples of limited uses of nuclear weapons
in which proportionality and discrimination between combatants and
noncombatants might be met (e.g., use against military targets at sea
or in sparsely populated areas, such as deserts).® More broadly, a
state possessing nuclear weapons, responsibly applying international
humanitarian law, might rationally conclude in a particular case that,
even though it did not believe its survival was at stake, threatening or
using nuclear weapons in self-defense would likely result in less harm
to civilians and civilian property than the deployment of overwhelming
conventional forces. The court provided no reasoning that would rule
out that possibility.

Third, the possible “survival of the state” exception seems at odds
with the court’s conclusion that it lacked sufficient information to opine
on the permissibility of limited uses of tactical nuclear weapons:

The Court would observe that none of the States advocating the
legality of the use of nuclear weapons under certain circumstances,
including the “clean” use of smaller, low yield, tactical nuclear
weapons, has indicated what, supposing such limited use were
feasible, would be the precise circumstances justifying such use; nor



whether such limited use would not tend to escalate into the all-out
use of high yield nuclear weapons. This being so, the Court does
not consider that it has a sufficient basis for a determination on the
validity of this view.%®

While low-yield nuclear weapons might be used in a “survival of
the state” scenario (e.g., as a warning to an adversary to desist in its
attack), that is not the role normally envisioned for such weapons. If the
court was unable to opine on the legality of low-yield weapons (which
would more likely be used in contained, tactical scenarios), how was
the court nonetheless able to conclude that only survival of the state
would justify the threat or use of nuclear weapons (which would seem
to preclude tactical nuclear weapons in their most common uses)?

Following on this line of reasoning, the “survival of the state” sce-
nario would in many cases involve a particularly wide use of nuclear
weapons—certainly in the case of the classic nightmare scenario of
responding to a significant nuclear first strike. The same might well be
true in responding to a massive conventional invasion that puts at risk
the survival of the state. These are the scenarios that come to mind
when the court refers to survival of the state. And yet, paradoxically,
these scenarios may be the most likely to result in massive civilian
casualties, catastrophic long-term effects, and the degradation of civi-
lized society—that is, the outcomes most at odds with the goals of
international humanitarian law.

The best explanation for the court’s invocation of the “survival of
the state” scenario may be that, to scrape together enough votes for
the Advisory Opinion, the Court had to reject the argument that nuclear
weapons are illegal per se, but it edged as close as possible to that view
by citing survival of the state as the sole scenario in which the threat
or use of nuclear weapons might be legal. The seven judges supporting
the opinion of the court avoided making new law (as they would have
done if they had declared the threat or use of nuclear weapons illegal
in all circumstances), while at the same time finding the threat or use
of nuclear weapons illegal in all but the most extreme circumstances.
This approach is legally defensible only on the dubious assumption that
any use of nuclear weapons would likely lead to escalation and, hence,
to nuclear holocaust, with little or no discrimination possible between
combatants and noncombatants. The survival of the state exception is
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unsatisfying from a legal perspective, but it reflects the court’s struggle
with the tension between the threat or use of nuclear weapons and the
principles of international humanitarian law.

Advisory Opinion View on Nuclear Deterrence

The Advisory Opinion is equally unsatisfying in terms of legal guidance
on the concept of nuclear deterrence. In rejecting the argument that
the nonuse of nuclear weapons since 1945 established a per se prohi-
bition under customary international law, it stated as follows:

Some other States, which assert the legality of the threat and use
of nuclear weapons in certain circumstances, invoked the doctrine
and practice of deterrence in support of their argument. They recall
that they have always, in concert with certain other States, reserved
the right to use those weapons in the exercise of the right to
self-defense against an armed attack threatening their vital security
interests. In their view, if nuclear weapons have not been used
since 1945, it is not on account of an existing or nascent custom
but merely because circumstances that might justify their use have
fortunately not arisen.

The Court does not intend to pronounce here upon the practice
known as the “policy of deterrence’ It notes that it is a fact that a
number of States adhered to that practice during the greater part
of the Cold War and continue to adhere to it. Furthermore, the
members of the international community are profoundly divided on
the matter of whether non-recourse to nuclear weapons over the
past 50 years constitutes the expression of an opinio juris. Under
these circumstances the Court does not consider itself able to find
that there is such an opinio juris.*°

The Advisory Opinion did, however, find that nuclear deterrence
might involve a “threat” to use force that would be subject to the same
international humanitarian law constraints as the actual use of force:

In order to lessen or eliminate the risk of unlawful attack, States

sometimes signal that they possess certain weapons to use in self-
defense against any State violating their territorial integrity or political
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independence. . . . [I]t would be illegal for a State to threaten force
to secure territory from another State, or to cause it to follow or not
follow certain political or economic paths. The notions of “threat”
and “use” of force under Article 2, paragraph 4, of the [UN] Charter
stand together in the sense that if the use of force itself in a given
case Is illegal—for whatever reason—the threat to use such force
will likewise be illegal. . . .

Some States put forward the argument that possession of nuclear
weapons is itself an unlawful threat to use force. Possession of
nuclear weapons may indeed justify an inference of preparedness
to use them. In order to be effective, the policy of deterrence, by
which those States possessing or under the umbrella of nuclear
weapons seek to discourage military aggression by demonstrating
that it will serve no purpose, necessitates that the intention to use
nuclear weapons be credible. Whether this is a “threat” contrary

to Article 2, paragraph 4, depends upon whether the particular use
of force envisaged would be directed against the territorial integrity
or political independence of a State, or against the Purposes of the
United Nations or whether, in the event that it were intended as

a means of defence, it would necessarily violate the principles of
necessity and proportionality. In any of these circumstances the use
of force, and the threat to use it, would be unlawful under the law of
the Charter.'

Thus, the court suggested: (1) possession of nuclear weapons
“may” justify an inference of intent to use those weapons in self-de-
fense; (2) nuclear deterrence depends upon that intention being cred-
ible; and (3) whether this is an illegal “threat” depends on the purpose
of the threat and its conformity with international humanitarian law.
Based on the court's central finding on the threat or use of nuclear
weapons, it presumably would follow that, if it constituted a “threat”
to use nuclear weapons, nuclear deterrence would “generally” be con-
trary to the laws of war, with the possible exception of the “survival of
the state” scenario.

On the other hand, by confirming that legality would depend on the
purpose of the threat and its conformity with international humanitarian
law (e.g., necessity*? and proportionality), the court acknowledged such
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an analysis would be fact-specific (an issue to be considered further in
the chapter on substantive law of nuclear deterrence). Again, the con-
clusions of the court underscore its difficulty in reconciling the settled
state practice regarding nuclear weapons (and nuclear deterrence) with
international humanitarian law. The declarations and the separate and
dissenting opinions demonstrate the difficulties and uncertainties in
even greater detail.

Declarations and Separate and Dissenting Opinions

The declarations and separate and dissenting opinions of the judges in
the Advisory Opinion paint a tangled legal picture. Some judges voted
in favor of the central finding in the Advisory Opinion even though their
own statements indicated they leaned toward finding the threat or use
of nuclear weapons illegal in all circumstances, while others voted in
favor because they believed the threat or use of nuclear weapons could
be legal in some circumstances. Similarly, some judges voted against
this central finding because they believed the court should have gone
further and found illegality in all circumstances, while others voted
against because they believed the court went too far in finding illegality
in all but a narrowly defined circumstance (extreme self-defense involv-
ing survival of the state).

The judges are listed below along with their nationalities, even
though, in an ideal world, their national origins would not affect their
legal views. Including nationalities is not meant to suggest the judges
voted as directed by political authorities in their home countries or out
of fear of the consequences if they did not toe a particular political line;
rather, they are included because a judge’s judicial mindset is formed in
a specific political, legal, and economic environment, which can affect
the worldview underpinning that judge’s legal views.*®

The judges listed first voted in favor of the central finding in the
Advisory Opinion. Four appeared ready to take the further step of de-
claring the threat or use of nuclear weapons illegal in all circumstances.

e President Mohammed Bedjaoui (Algeria) cast the deciding vote

in the 7-7 split but clearly leaned toward illegality, writing in his
Declaration: “Atomic warfare and humanitarian law therefore appear
to be mutually exclusive, the existence of the one automatically
implying the non-existence of the other"* In addition, despite



supporting the court’s survival-of-the-state decision, he noted

the risk of escalation in such a case and wrote that it would be
“foolhardy unhesitatingly to set the survival of a State above all other
considerations, in particular above the survival of mankind itself.”45

Judge Géza Herczegh (Hungary) wrote that, although he did not

want to dissent and therefore disassociate himself from many of the
findings in the Advisory Opinion, he would have gone further and
found illegality in all circumstances: “The fundamental principles of
international humanitarian law, rightly emphasized in the reasons of
the Advisory Opinion, categorically and unequivocally prohibit the
use of weapons of mass destruction, including nuclear weapons.
International humanitarian law does not recognize any exceptions to
these principles.”*6

Judge Luigi Ferrari Bravo (Italy) wrote that the illegality of nuclear

weapons began from the first UN General Assembly resolutions
condemning them. Even though the NWSs had impeded the full
development of that illegality, the “naked"” prohibition remained,
and nuclear deterrence was a purely political practice and had “no
legal force."4’

Judge Raymond Ranjeva (Madagascar) viewed the threat or use of

nuclear weapons as illegal (“the legality of its exercise is more than
improbable in actuality“#¢) and would not have made any exception
for survival of the state.

Judge Carl-August Fleischhauer (Germany) agreed that

international humanitarian law would limit use of nuclear weapons
to exceptional circumstances, but unlike the judges above, he
found the “survival of the state” exception to be reasonable,
writing: “recourse to [nuclear] weapons could remain a justified
legal option in an extreme situation of individual or collective self-
defence in which the threat or use of nuclear weapons is the last
resort against an attack with nuclear, chemical or bacteriological
weapons or otherwise threatening the very existence of the
victimized State."*® Further, with respect to deterrence, he
concluded: “the practice which finds expression in the policy of



deterrence, in the reservations to the security guarantees and in
their toleration, must be regarded as State practice in the
legal sense."%°

Judge Vladlen S. Vereshchetin (Russia) believed the court should

not shy away from finding the law imperfect in this area and should
resist the temptation to fill in the gaps or “legislate.”®

Judge Shi Jiuyong (China) wrote essentially for one purpose—to

emphasize nuclear deterrence was a matter of policy, with no legal
force, which suggests that he was otherwise in accord with the
central finding of the Advisory Opinion.5?

The dissenting judges were also split between those who believed
the court did not go far enough in finding illegality and those who be-
lieved the court went too far.

Judge Christopher Weeramantry (Sri Lanka) wrote a 127-page

dissent that described in detail the suffering and devastation that
would result from nuclear war, explored the philosophical grounds
for rejecting nuclear weapons, and, finally, found the threat or use
of nuclear weapons to be illegal in all circumstances based on a
number of legal principles.®® He also found nuclear deterrence to be
illegal.5* He further questioned how any credible legal system could
include rules allowing for actions that would destroy the civilization
that created that legal system.5®

Judge Abdul Koroma (Sierra Leone) wrote that the threat or use of

nuclear weapons should be illegal in all circumstances based on
both treaties and international humanitarian law, and he emphatically
rejected the possible exception for “survival of the state.”®® He
noted that the use of force was allowed only in self-defense, not

as punishment or retaliation,®” and argued that the court should not
have opined on nuclear deterrence, which he viewed as a “non-
legal” matter.%®

Judge Mohammed Shahabuddeen (Guyana) conducted a legal

review of relevant treaties and international humanitarian law
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in reaching his conclusion that nuclear weapons were illegal in

all circumstances. Underpinning his dissent was the view that
international law's purpose is to preserve mankind and civilization,
and it cannot have a rule that would allow for the destruction of the
very civilization that created international law.®® In his view, “once

it is shown that the use of a weapon could annihilate mankind, its
repugnance to the conscience of the international community is not
materially diminished by showing that it need not have that result in
every case; it is not reasonable to expect that the conscience of the
international community will, both strangely and impossibly, wait on
the event to see if the result of any particular use is the destruction
of the human species. . . . The risk may be greater in some cases,
less in others; but it is always present in sufficient measure to
render the use of nuclear weapons unacceptable to the international
community in all cases."®

Judge Gilbert Guillaume (France) acknowledged the threat or use

of nuclear weapons would be limited to extreme circumstances,
but he believed “no system of law could deprive one of its subjects
of the right to defend its own existence and safeguard its vital
interests.”®" While he thought the court should have confirmed
legality outright, he wrote that the court’s finding “implicitly but
necessarily” means that states “can resort to ‘the threat or use of
nuclear weapons . . . in an extreme circumstance of self-defence,
in which the very survival of a State would be at stake’. This has
always been the foundation of the policies of deterrence whose
legality is thus recognized.”®

Vice President Stephen Schwebel (United States) wrote that it
was “not unreasonable” for the court to find the threat or use of

nuclear weapons would “generally” be contrary to international
humanitarian law, but it would depend upon the facts of the
specific case.®® However, he criticized the court for failing to find
unequivocally that “contemporary events rather demonstrate the
legality of the threat or use of nuclear weapons in extraordinary
circumstances.”® He buttressed this position with a detailed
discussion of how an implicit threat of nuclear weapons use in 1990
may have deterred Irag from using chemical weapons against U.S.



forces in Desert Storm, which he viewed as “not only eminently
lawful but intensely desirable” and in accordance with the goals of
the UN Charter.5®

e Judge Rosalyn Higgins (United Kingdom) criticized the central

finding because (1) the court did not explain what it meant by
“generally” contrary to international humanitarian law and (2)
the court failed to reach a conclusion whether the threat or use
of nuclear weapons would be lawful or unlawful in extreme
circumstances involving survival of the state.® She concluded:
“If a substantial number of States in the international community
believe that the use of nuclear weapons might in extremis be
compatible with their duties under the Charter (whether as
nuclear powers or as beneficiaries of “the umbrella” or security
assurances) they presumably also believe that they would not be
violating their duties under humanitarian law.”¢’

e Judge Shigeru Oda (Japan) took the view that the court should have

declined to hear the case both because the question posed by the
UN General Assembly lacked clarity and because, with the countries
of the world sharply divided on the nuclear weapons issue, the
request for an advisory opinion appeared politically motivated—that
is, designed to promote a political agenda rather than clarify the law.%
He believed the proper course was for countries to pursue diligently
a treaty on nuclear disarmament. He also addressed specifically the
risk of nuclear war and the policy of nuclear deterrence. Citing the
negative security assurances offered by the NWSs in connection with
the NPT and the NWFZs, he concluded “there is little risk of the use
of nuclear weapons at present by the five declared nuclearweapon
States."® Further: "It is most unlikely that those nuclearweapon
States will use those weapons, even among themselves, but the
possibility of the use of those weapons cannot be totally excluded

in certain special circumstances. That is the meaning of the Non-
Proliferation Treaty. It is generally accepted that this NPT regime is

a necessary evil in the context of international security, where the
doctrine of nuclear deterrence continues to be meaningful and valid!""

The separate and dissenting opinions of the fourteen judges can be



summarized as follows:

e All but three judges (Shahabuddeen, Weeramantry, and Koroma)
agreed international law established no per se prohibition against
the threat or use of nuclear weapons.

e All 14 judges agreed international humanitarian law applied to
the threat or use of nuclear weapons and would, at a minimum,
severely constrain the circumstances in which nuclear weapons
could be used lawfully.

e Seven judges appeared to favor (or lean toward) illegality in all
circumstances: Bedjaoui, Herczegh, Ferrari Bravo, and Ranjeva
in support of the central finding; and Weeramantry, Koroma, and
Shahabuddeen in dissent. These judges came from five non-aligned
states plus Hungary—not yet a member of the North Atlantic Treaty
Organization (NATO) in 1996—and NATO member ltaly.

e Seven judges appeared to favor legality in limited circumstances:
Fleischhauer, Vereshchetin, and Shi in support of the central finding;
and Guillaume, Schwebel, Higgins, and Oda in dissent. The judges
came from the five NWSs and two of their closest allies, Germany
and Japan.

The Advisory Opinion and most individual opinions conducted stan-
dard legal analyses of existing treaties and customary international law.
However, a few of the dissenting opinions raised interesting, interrelat-
ed themes regarding the fundamental bases of international law: first,
that international relations and international law have been moving from
a primary emphasis on sovereignty toward an emphasis on international
cooperation; and second, that international law cannot harbor a rule that
would allow for destruction of the civilization that created it.

With regard to the first theme, Judge Shahabuddeen sought to
elaborate this concept:

First, as set out in Article 2, paragraph 4, of the Charter [of the United
Nations], and following on earlier developments, the right of recourse
to force has come under a major restriction. This is a significant



movement away from the heavy emphasis on individual sovereignty
which marked international society as it earlier existed. . . .

Second, there have been important developments concerning the
character of the international community and of inter-State relations.
While the number of States has increased, international relations
have thickened; the world has grown closer. In the process, there
has been a discernible movement from a select society of States

to a universal international community. . . . It is reasonably clear . . .
that the previous stress on the individual sovereignty of each State
considered as hortus conclusus [enclosed garden] has been inclining
before a new awareness of the responsibility of each State as a
member of a more cohesive and comprehensive system based on
co-operation and interdependence. . . .

The Charter did not, of course, establish anything like world
government; but it did organize international relations on the basis
of an “international system”; and fundamental to that system was
an assumption that the human species and its civilization

would continue.”

President Bedjaoui and Judge Weeramantry expressed similar
ideas.”

Several judges (Bedjaoui, Weeramantry, and Shahabuddeen) also
guestioned how international law could tolerate a rule that allowed for
the destruction of mankind and civilization:

[Hlowever farreaching may be the rights conferred by sovereignty,
those rights cannot extend beyond the framework within which
sovereignty itself exists; in particular, they cannot violate the
framework. The framework shuts out the right of a State to embark
on a course of action which would dismantle the basis of the
framework by putting an end to civilization and annihilating mankind.
It is not that a State is prohibited from exercising a right which, but
for the prohibition, it would have; a State can have no such right to
begin with.”

In a sense, these judges challenged the fundamental principle—
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relied upon by Judges Guillaume, Higgins, and Schwebel—that states
may lawfully engage in activities that are not prohibited by a treaty,
customary international law, or a decision of the UN Security Council.”
They did not rely exclusively on these themes; like the other judges,
they engaged in a careful examination of treaties and international hu-
manitarian law principles, which in their view established a prohibition
against the threat or use of nuclear weapons. However, by raising these
themes, they suggested implicitly that the standard legal analysis may
not be the end of the discussion when dealing with nuclear weapons.
They may have been suggesting the moral issues regarding nuclear
weapons are also legal issues.

These judges deserve credit for expanding the discussion, bringing
a moral and philosophical perspective to the legal questions before the
court. Only with difficulty is it possible to dismiss their observations
regarding the illogic of interpreting the law of self-defense to allow for
the possible annihilation of mankind and civilization. The possibility that
a handful of nations could—through malice, stupidity, or miscalcula-
tion—devastate most of the planet is frightening.

The international legal regime may be well developed for address-
ing most interactions between individual states, but it can appear inad-
equate for addressing global threats such as nuclear war and climate
change. International law develops slowly and incrementally, and this is
especially true of customary international law, which evolves based on
the practice and legal views of states. The treaty approach may allow
individual states or groups of states to block action on global issues;
the same is true of UN Security Council resolutions. Facing imminent
risks and a slow-moving international legal system, states and non-
governmental organizations may understandably be tempted to try to
nudge the process forward through judicial means.

In the end, the other judges did not embrace a more expansive
approach but instead conducted standard analyses of the law as it
is. The emerging world of community and cooperation envisioned by
Judges Bedjaoui, Weeramantry, and Shahabuddeen has not yet—and
may never—modify the current international legal regime.”® Sovereign
states create and develop international law through treaties, UN Secu-
rity Council resolutions, and state practice ripening into customary in-
ternational law. Most states are concerned first and foremost with their
own rights and obligations and only secondarily with the development
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of global governance systems—and then only when they perceive
that doing so is in their individual interests. At the operational level,
international lawyers and policy-makers—at least in the most powerful
states—will not keep their jobs long if they advise national leaders to
forgo sovereign flexibility in favor of nascent global restrictions in the
hope that other nations will follow suit. Rather, in the arms control area,
they will advise that treaties (and sometimes nonbinding international
arrangements) are the appropriate vehicles, creating specific, recipro-
cal commitments by all relevant international parties, with verification
measures to assure all parties live up to the new standards.

States used this approach with both the NPT and the TPNW, as
well as the Paris Agreement to address climate change. The failures
(or shortcomings) of these treaty vehicles in achieving their stated
objectives—whether elimination of nuclear weapons or reduction of
greenhouse emissions—do not change the fact that a treaty was the
only realistic vehicle for achieving these objectives.”
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Is Another ICJ Challenge Likely?

The period leading up to the 1996 Advisory Opinion saw the end of
the Cold War and growing cooperation between the two major nuclear
powers (the United States and Russia) on a wide variety of issues, such
as Irag’s invasion of Kuwait, North Korea's nuclear program, bilateral
arms control, and reduction of stockpiles of weapons-usable nuclear
material. The 9/11 terrorist attacks had not yet occurred. The European
Union was moving toward greater integration, and books such as
Thomas Friedman’s The Lexus and the Olive Tree (1999) described the
globalization of the world economy and the diminished role of states
and geographical boundaries, with the risk of war greatly reduced
among the nations participating in this global economy. Democratic
capitalism appeared to have triumphed.

By contrast, the current political climate appears divisive and pes-
simistic, with relations between the United States and Russia at a
post-Cold War low ebb, tensions rising between the United States and
China, North Korea engaged in nuclear saber rattling, persistent terror
ist threats and regional unrest in the Middle East, possible cracks in
the NATO alliance, British withdrawal from the European Union, and
lack of multilateral cooperation on climate change and Iran diplomacy.
The apparent deterioration in international cooperation would seem to
repudiate the trend toward global cooperation and connectedness de-
scribed by Judges Shahabuddeen and Weeramantry.

During this same period, a movement to ban nuclear weapons
gained momentum, culminating in the 2017 TPNW. This chapter exam-
ines how the prospects for a renewed challenge to nuclear weapons
at the ICJ might be affected by both the TPNW and the current nuclear
postures of Russia and the United States.

The Treaty on the Prohibition of Nuclear Weapons

The movement that led to the TPNW sought to alter the political climate
regarding nuclear weapons. Nongovernmental organizations (NGOs)
and the governments of certain activist countries drove the process,
with a renewed focus on the humanitarian threat posed by nuclear
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weapons. The movement was also an expression of frustration with
the lack of progress by the NWSs in negotiating nuclear disarmament.

All parties to the NPT are under a legal obligation to pursue negotia-
tions on nuclear disarmament.! This obligation falls principally on the
five countries recognized as NWSs under the treaty. During the Cold
War, nuclear arms control had been (fitfully) successful at capping the
expansion of U.S. and Soviet stockpiles, but it did not produce deep
cuts in those stockpiles. Many of the non-nuclearweapon state parties
to the NPT criticized the pace of nuclear disarmament. They argued that
their commitment under the treaty not to obtain nuclear weapons was
based on an expectation of expeditious elimination of nuclear weapons
by the five NWSs. Throughout the Cold War, the UN General Assembly
periodically adopted resolutions reiterating its 1961 finding that the use
of nuclear and thermonuclear weapons would be “contrary to the rules
of international law and to the laws of humanity,” as well as a violation
of the UN Charter.2 The unrelenting criticism by the NNWSs, echoed
by numerous NGOs around the world, resulted in steady (if ineffectual)
pressure that periodically galvanized public opinion, such as during the
nuclear freeze movement of the 1980s.

The breakup of the Soviet Union produced the kind of sea change in
the international security environment necessary for meaningful prog-
ress toward nuclear disarmament, and the United States and Russia
took a number of steps in that direction in the following two decades.
President George H. W. Bush signed the Strategic Arms Reduction
Treaties (START and START Il) with Russia, which significantly reduced
the nuclear warheads and delivery vehicles of both sides. Bush also
ended deployment of nuclear depth charges, made unilateral cuts in
tactical nuclear weapons, took nuclearrarmed bombers off alert status,
and terminated a number of nuclear weapons programs, among other
actions. Some years later, President Bill Clinton signed the Comprehen-
sive Nuclear-Test-Ban Treaty (CTBT). President George W. Bush signed
the Strategic Offensive Reductions Treaty to make further significant
cuts in U.S. and Russian nuclear warheads (but he also took steps to
expand nuclear forces and capabilities and withdrew the United States
from the Anti-Ballistic Missile Treaty). The New START Treaty, concluded
in 2010, established the current limits on nuclear warheads and delivery
vehicles in the U.S. and Russian arsenals.® At that time, officials dis-
cussed proposals for reducing nuclear forces by an additional one-third,



and the United States also sought to negotiate limits on nonstrategic
and nondeployed nuclear weapons. The 2010 Nuclear Posture Review
emphasized reducing the role of nuclear weapons in the national se-
curity strategy, with the goal of making deterrence of nuclear attack
the sole role of nuclear weapons until the ultimate goal of eliminating
nuclear weapons worldwide could be achieved.* It took a step in that
direction by stating the United States would no longer rely on nuclear
weapons to deter chemical or biological weapons attacks.

Alongside these post-Cold War arms control measures, antinuclear
momentum was building among NGOs, including through the found-
ing in 2007 of the International Campaign to Abolish Nuclear Weapons
(ICAN), which spearheaded negotiations on the TPNW. In addition, be-
ginning in 2007, four prominent former government officials—George P
Shultz, William J. Perry, Henry A. Kissinger, and Sam Nunn—published
a series of editorials in the Wall Street Journal concluding that: Cold
War—-era nuclear deterrence was obsolete; reliance on nuclear deter
rence was "increasingly hazardous and decreasingly effective”; and
urgent efforts were needed to reduce these risks and move toward the
elimination of nuclear weapons.®

Similarly, about the time that the United States and Russia reached
final agreement on the New START Treaty, the Final Document of the
2010 NPT Review Conference expressed deep concern over the “cata-
strophic humanitarian consequences” of the use of nuclear weapons
and noted the “proposals and initiatives from Governments and civil
society related to achieving a world free of nuclear weapons.”® In early
2013, the UN General Assembly adopted a resolution establishing
an “open-ended working group to develop proposals to take forward
multilateral nuclear disarmament negotiations for the achievement and
maintenance of a world without nuclear weapons.”’

Paradoxically, as negotiations on the TPNW moved forward, it
became clear the Obama administration's “reset” of U.S.-Russia re-
lations had failed. By the time the UN General Assembly decided in
January 2017 to convene a negotiating conference,® Russia had an-
nexed Crimea (2014) and continued to threaten Ukraine, bringing Rus-
sian relations with the Western powers to a new post—Cold War low.
China had engaged in extensive muscle flexing in the South China Sea
and elsewhere. And the 2016 U.S. presidential election created addi-
tional uncertainties regarding the future role of the United States in the
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world, its nuclear strategy, its openness to nuclear arms control, and its
relations with the other nucleararmed countries.

Thus, the political climate surrounding the TPNW might best be
described as “mixed.” On one hand, the treaty created a groundswell
against nuclear weapons, at least initially, with 122 states voting to
adopt the treaty at the negotiating conference, a wide range of NGOs
enthusiastically supporting the outcome, and the chief NGO proponent
of the treaty (ICAN) winning the Nobel Peace Prize. On the other hand,
advocates had hoped for speedy ratification by the 50 states needed
for the treaty’s entry into force, but as of early 2019 less than two
dozen states had ratified.® Many states appear to be reassessing their
support for the TPNW.

Most proponents of the TPNW are under no illusion that the states
possessing nuclear weapons will ever become parties. The treaty was
not drafted with a view to encouraging adherence by the states pos-
sessing nuclear weapons, so it cannot be considered a viable vehicle
for accomplishing the stated goal of outlawing nuclear weapons.™
Rather, it was drafted with political objectives in mind: proponents
argued the treaty would stigmatize possession of nuclear weapons,
contributing to the establishment of a “norm” against possession of
nuclear weapons. Some proponents have used language that arguably
blurs the line between “norms” in a nonlegal sense and norms of cus-
tomary international law:

This treaty is a clear indication that the majority of the world no
longer accepts nuclear weapons, and creates a new norm that can be
the foundation for their elimination.™

Since treaty proponents seek a ban on nuclear weapons and yet
most recognize the treaty alone will not accomplish that goal, they can
be expected to pursue other avenues as well.”? In the absence of po-
litical progress to achieve their objectives, advocates might decide to
press for reconsideration in the ICJ."

U.S. and Russian Nuclear Postures

The current nuclear weapons postures of Russia and the United States
may also affect the political climate for a legal challenge to nuclear
weapons and nuclear deterrence. For example, the United States predi-
cated the 2018 Nuclear Posture Review on the need to address a “rapid
deterioration” in the threat environment since 2010, most notably the



alarming direction of the Russian nuclear doctrine.™ It noted Russia’s
“willingness to use force to alter the map of Europe and impose its will
on its neighbors, backed by implicit and explicit nuclear first-use threats,”
as well as Russia’s violations of arms control agreements.’”™ Most telling
was the U.S. description of Russia’s nuclear strategic thinking:

While nuclear weapons play a deterrent role in both Russian and Chinese
strategy, Russia may also rely on threats of limited nuclear first use, or
actual first use, to coerce us, our allies, and partners into terminating a
conflict on terms favorable to Russia. Moscow apparently believes that
the United States is unwilling to respond to Russian employment of
tactical nuclear weapons with strategic nuclear weapons.'

Based on this assessment of Russian thinking, the 2018 Nuclear
Posture Review emphasized the importance of low-yield nuclear weapon
options to persuade Russia that the United States had options other than
strategic weapons to respond to any tactical weapons use by Russia."”

In addition, the 2018 Nuclear Posture Review called for efforts to
meet “asymmetric” Russian and Chinese capabilities aimed at U.S.
detection and command-and-control capabilities:

Russia and China are pursuing asymmetric ways and means to
counter U.S. conventional capabilities, thereby increasing the

risk of miscalculation and the potential for military confrontation
with the United States, its allies, and partners. Both countries are
developing counterspace military capabilities to deny the United
States the ability to conduct space-based intelligence, surveillance,
and reconnaissance (ISR); nuclear command, control, and
communications (NC3); and positioning, navigation, and timing. Both
seek to develop offensive cyberspace capabilities to deter, disrupt,
or defeat U.S. forces dependent on computer networks.®

Based on this assessment, the 2018 Nuclear Posture Review de-
scribed the U.S. policy regarding the use of nuclear weapons as follows:

The United States would only consider the employment of nuclear
weapons in extreme circumstances to defend the vital interests of
the United States, its allies, and partners. Extreme circumstances



could include significant non-nuclear strategic attacks. Significant
non-nuclear strategic attacks include, but are not limited to, attacks
on the U.S., allied, or partner civilian population or infrastructure, and
attacks on U.S. or allied nuclear forces, their command and control,
or warning and attack assessment capabilities.™

This statement acknowledges that the United States might con-
sider using nuclear weapons in a wide range of scenarios other than
a nuclear first strike against the United States—that is, scenarios in
which the United States might carry out a first nuclear strike.

Overall, the 2018 Nuclear Posture Review reflected an increased
risk the United States might have to respond to nuclear weapon use
by Russia, especially if the U.S. assessment was correct that Russia
would be willing to consider first use of tactical weapons based on
a belief that no other country would respond with nuclear weapons.
Further complicating the nuclear landscape has been the emergence of
North Korea as a nuclear power, following (reasonably) successful tests
of nuclear weapons and ballistic missiles that may be capable of reach-
ing some parts of the United States. It is too soon to tell whether the
current downturn in U.S.-Russia relations and U.S.-China relations is the
beginning of a long-term trend or will move back in a positive direction.
But the current environment suggests an increased risk that nuclear
weapons might be relied upon outside their singular role of deterring
nuclear attack. Even if the risk is not in fact higher, the perception of an
increased risk—coupled with the rhetoric on both sides—might lend
urgency to the efforts of antinuclear states and groups to challenge the
legality of nuclear weapons.

In this regard, the change in tone between the 2010 Nuclear Pos-
ture Review and the 2018 Nuclear Posture Review is significant. The
2010 Nuclear Posture Review stated that the United States sought to
reduce the roles for nuclear weapons with the ultimate goal of relying
on nuclear weapons solely to deter nuclear attacks, and it cited the
obligation to pursue nuclear disarmament under Article VI of the NPT.
The 2018 Nuclear Posture Review did not include these elements. The
United States and Russia blamed each other for the failure to continue
post—-New START arms control negotiations.?® Progress in nuclear dis-
armament seems improbable when the two major nuclear powers are
at such an impasse. Under such circumstances, some states may be
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tempted to push the UN General Assembly to request the ICJ to issue
another advisory opinion on either the legality of nuclear weapons or,
possibly, a particular facet of the legality issue—for example, whether
Russia and the United States have failed to meet their obligations under
Article VI of the NPT to "pursue negotiations in good faith on effective
measures relating . . . to nuclear disarmament.”
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Procedural Obstacles to a
Judicial Challenge

The ICJ has jurisdiction under specific circumstances (1) to issue advi-
sory opinions at the request of certain international organizations' and
(2) to decide cases brought by states.? Both of these avenues present
significant hurdles.

Seeking Another Advisory Opinion

At the same time that it issued the 1996 Advisory Opinion at the re-
quest of the UN General Assembly, the ICJ refused to issue an advi-
sory opinion on a similar question posed by the WHO. Shortly after the
founding of the WHO, the UN General Assembly had authorized it to
request advisory opinions on “legal questions arising within the scope
of its competence.”® But the ICJ found the legality of the threat or use
of nuclear weapons was not a question arising “within the scope of
[the WHO's] competence.”* Accordingly, any international organization
seeking to question the legality of nuclear deterrence would have to
be authorized to request advisory opinions and demonstrate that the
question was within its competence as an international organization.
These requirements would likely limit the options for requesting an
advisory opinion to the UN Security Council, the UN General Assembly,
and possibly the International Atomic Energy Agency (IAEA).

The UN Security Council clearly would not request such an advisory
opinion given that any of the five NWSs could veto such a request. The
IAEA has authority to request advisory opinions from the ICJ “on any
legal question arising within the scope of the Agency’s activities,” and
both the IAEA Board of Governors and the IAEA General Conference
are specifically authorized.® However, the IAEA likely would not be a
realistic option, especially taking into account the court’s decision in the
WHO case. The IAEA has no role with regard to enforcement of the NPT
other than to apply safeguards as requested by parties to that treaty.®
The Statue of the |AEA does not include any functions regarding nuclear
weapons, only activities related to promoting and safeguarding the
peaceful uses of nuclear energy.” Therefore, the court would likely reject
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a request from the |IAEA for an advisory opinion on nuclear weapons.

Furthermore, the IAEA Board of Governors almost certainly would
not approve seeking such an advisory opinion for both legal and prac-
tical reasons.® And although the IAEA General Conference—like the
UN General Assembly—might be more inclined to seek an advisory
opinion, it seems unlikely to do so given the high risk that the court
would reject the request. Equally important, the IAEA has generally
sought to protect its reputation as an expert agency carrying out the
specific duties assigned to it, which would not include jumping into
a highly contentious international debate over the legality of nuclear
weapons—a debate that sharply divides its membership.

The UN General Assembly is probably the only realistic option among
international organizations for seeking another advisory opinion from the
ICJ. It might do so to maintain the momentum of the TPNW, since the
treaty was a UN General Assembly initiative in the first place. However,
a number of factors suggest that such a request may not be likely. First,
the activist states in the UN General Assembly presumably would not
want to launch another case unless they had some confidence the court
would render a favorable advisory opinion. If they posed the same ques-
tion to the court as in 1996, they could not have high confidence that
the outcome would change. They could pose a different question—for
example, whether possession or deterrence (or some element of deter
rence) is contrary to international law. But if the court could not find
nuclear weapons use illegal in all circumstances, activist states could
not expect it to find possession or deterrence illegal. Second, since the
UN General Assembly was the catalyst for the TPNW, activist states
might want to devote their efforts to bringing that treaty into force. By
pursuing the TPNW, the UN General Assembly arguably accepted the
view of the court in 1996 that prohibitions on particular weapons have
historically been treaty based, not arising from customary international
law. Third, as will be discussed further below in connection with the
Marshall Islands case, the ICJ may not be eager to reenter the debate
over the legality of nuclear weapons, and the court has discretion to
decline a request for an advisory opinion. Nevertheless, the UN General
Assembly is a political body, and it has been motivated historically to
pursue the nuclear weapons issue over the objections of the states
possessing nuclear weapons and their allies, so a renewed request for
an advisory opinion from the court cannot be ruled out.
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State-Instituted Proceedings

The other avenue for putting the nuclear weapons question before the
ICJ is through a state-instituted case. A state seeking to challenge the
legality of nuclear weapons in some way would have to identify both
another state to bring the case against and a valid cause of action
against that state. The complaining state could only bring the case
against a state that has consented to the jurisdiction of the ICJ, which
might come about in one of three ways: (1) the parties to the dispute
have referred the case to the court; (2) a treaty between the parties
requires that unresolved disputes be submitted to the court; or (3) all
parties to the dispute have accepted the compulsory jurisdiction of
the court.®

The first option is a nonstarter. None of the states possessing
nuclear weapons would agree with a complaining party to refer a case
regarding the legality of nuclear weapons to the court. (However, this
did not stop the Marshall Islands from trying, as discussed below.)

The second option is possible but not likely. The NPT might provide
a substantive basis for challenging the legality of nuclear weapons; ar-
ticle VI obligates all states to pursue nuclear disarmament, and the ICJ
concluded in 1996 that this means states are obligated to achieve that
result, not just engage in negotiations.” The NWSs have not achieved
disarmament and are not currently engaged in disarmament negotia-
tions. However, the NPT does not provide for dispute resolution before
the ICJ (the treaty has no dispute resolution provision, so disputes
are a matter for the parties to resolve, per standard treaty law). A
state might seek to bring a case under another bilateral or multilateral
treaty—for example, a treaty for the protection of human rights or the
environment. However, advocates for the illegality of nuclear weapons
made similar arguments to the court in 1996, and the court rejected
those arguments, finding the law of armed conflict was the appropri-
ate law to apply.™ A complaining state could not be optimistic that the
current court would reject that precedent and entertain a new case on
such grounds.

The third option is compulsory jurisdiction, but six of the nine states
possessing nuclear weapons have not submitted to the compulsory
jurisdiction of the ICJ. The other three—India, Pakistan, and the United
Kingdom—have effectively excluded nuclear weapons issues in their
declarations accepting the court's compulsory jurisdiction.' In fact, the
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United Kingdom modified its acceptance of compulsory jurisdiction in
2017 specifically to exclude nuclear weapons—-related claims unless all
five NWSs under the NPT were also parties to the action.” It did so in
the wake of the Marshall Islands case against the United Kingdom in
the ICJ. The court’s handling of the Marshall Islands cases affects both
the legal climate and political climate for a renewed legal challenge to
nuclear weapons and therefore deserves further discussion.

The Marshall Islands was the site of extensive nuclear weapons
testing early in the nuclear era. In 2014, it instituted proceedings against
the five NWSs under the NPT as well as India, Israel, Pakistan, and
North Korea for failing to meet their obligations under Article VI of the
NPT—and customary international law—"to pursue in good faith and
bring to a conclusion negotiations leading to nuclear disarmament.”™
The claim that the obligation to pursue and conclude such negotiations
was part customary international law—and not solely derived from Ar
ticle VI—was necessary in order to bring the cases against the four
states not party to the NPT.

As noted above, the NPT did not provide a treaty-based ground for
the jurisdiction of the court, even though the substantive allegations by
the Marshall Islands included violations of obligations under that treaty.
The Marshall Islands therefore had to rely on the other two bases for
establishing the jurisdiction of the court: obtaining the agreement of
the states possessing nuclear weapons and proceeding against those
states that had accepted the compulsory jurisdiction of the court. Ac-
cordingly, it invited the six states that had not accepted compulsory
jurisdiction (China, France, Israel, North Korea, Russia, and the United
States) to accept the jurisdiction of the court for purposes of that spe-
cific case. None accepted.'

The remaining cases went forward against India, Pakistan, and the
United Kingdom, all of whom had accepted the compulsory jurisdiction
of the court, albeit with reservations. All three states raised multiple
preliminary objections to the court’s consideration of the case, and the
court ultimately found it could not proceed on the merits in any of these
cases based on one of these objections: the absence of a “dispute
between the Parties” because the Marshall Islands failed to give no-
tice of its claim before instituting proceedings before the court.’® As a
result, the court did not reach the additional preliminary objections by
India and Pakistan that, because nuclear weapons issues were part
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of their national self-defense, such issues were excluded by their res-
ervations to compulsory jurisdiction.” As previously noted, following
the court's decision, the United Kingdom modified its acceptance of
compulsory jurisdiction to exclude nuclear weapons issues unless the
case was joined by all five NWSs under the NPT. In other words, even if
the Marshall Islands now took steps to establish a “dispute” between
itself and these other parties, it would still face a range of additional
preliminary objections to the court’s jurisdiction to hear the case.

The Marshall Islands cases demonstrates the legal obstacles to
bringing a nucleararmed state before the ICJ in a case involving the
legality of nuclear weapons.'™ The court’s decision on the absence of
a dispute was by a close vote: 9 votes to 7 in the India and Pakistan
cases, and 8 votes to 8 in the United Kingdom case (with the presi-
dent of the court casting the deciding vote).” The judges opposing the
decision argued that past court precedents supported a finding of a
“dispute” in these cases, while the judges supporting the decision
found grounds to distinguish these precedents or to find that other
precedents offered a better approach.?® Although it cannot be known
for certain, the decision could be seen as indicating a reluctance among
the judges to reenter the fray on nuclear weapons. Nevertheless, the
“lack of a dispute” was only one of the many preliminary objections
from the parties; additional legal obstacles would stand in the way of a
successful legal challenge by a state.
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The Substantive Law of
Nuclear Deterrence

The UN General Assembly may never request another advisory opin-
ion on the legality of nuclear weapons, and a number of procedural
obstacles would likely prevent any state from bringing a contentious
case before the ICJ against the states possessing nuclear weapons.
Nevertheless, this chapter examines how the court might—or ought
to—decide a legal challenge to the practice of nuclear deterrence. The
response of the current set of judges is difficult to predict. However, in
my view, a ruling that nuclear deterrence (in all its forms) is illegal would
be the wrong outcome as a legal matter.

The first section notes that since 1996 no change of legal signifi-
cance would compel a different outcome in the ICJ regarding the legal-
ity of the threat or use of nuclear weapons. It supports the essence of
the court’s conclusion that the use of nuclear weapons would be illegal
in all but a narrow set of circumstances. The next section focuses spe-
cifically on the legality of nuclear deterrence, which the 1996 Advisory
Opinion did not explore with any rigor. It questions whether the primary
role of deterring a nuclear attack should be subject to the same kind of
“threat” analysis as more specific, immediate threats to use nuclear
weapons. |t concludes that even elements of nuclear deterrence that
may appear disproportionate on their face would generally be consis-
tent with international law. The final section looks at other ways nuclear
weapons might be challenged legally, including via Article VI obligations
under the NPT.

Legal Developments Since the 1996 Advisory Opinion
Since 1996, a number of events have occurred that tend to reinforce—
rather than alter—the conclusion that customary international law does
not prohibit the threat or use of nuclear weapons in all circumstances
(much less the policy of nuclear deterrence). These events speak to
both the settled practice of states and opinio juris.

First, states possessing nuclear weapons—as well as many of
their allies—continue to reject the notion that a prohibition against the
possession, threat, or use of nuclear weapons is “rendered obligatory



by the existence of a rule of law requiring it.”! Their views have been
expressed openly, including through additional votes and statements
in the UN General Assembly, contradicting the views of many other
states.? In addition, the 2010 and 2018 U.S. Nuclear Posture Reviews
reaffirmed publicly that nuclear deterrence continues to be an essen-
tial element of U.S. national security planning, which would not have
been the case if the United States did not continue to view nuclear
weapons, nuclear deterrence, and even nuclear weapons use as legally
permissible.®

Second, since 1996, treaties have been concluded creating NWFZs
in Southeast Asia, Africa, and Central Asia.* As with the Latin America
and the South Pacific treaties (which were discussed in the Advisory
Opinion), all the new zone treaties have protocols establishing prohibi-
tions against the five NWSs using or threatening to use nuclear weap-
ons against any state in the zone. And again in each case, the United
States indicated it would accept the obligation not to use or threaten to
use nuclear weapons against a state in the zone only if that state "“is a
non-nuclear weapons State Party to the Treaty on the Non-Proliferation
of Nuclear Weapons and in compliance with its nuclear non-proliferation
obligations.”® Again, the existence of these NWS protocols is consis-
tent with the view that nuclear attacks against the zone states are not
otherwise legally precluded, and the caveats to the NWS instruments
of ratification confirm they share this view. In other words, the legality
of the threat or use of nuclear weapons continues to be a legal premise
in the establishment of NWFZs.

Similarly, the 2010 Nuclear Posture Review further revised the (non-
legally binding) negative security assurance under which the United
States pledges not to use or threaten to use nuclear weapons against
non-nuclear-weapon state parties to the NPT. The previous negative se-
curity assurance (formulated in 1995) had applied to NNWSs except “in
the case of an invasion or any other attack against them, their territo-
ries, armed forces or allies, or on a State towards which they had a se-
curity commitment, carried out or sustained by a non-nuclearweapon
State party to the Non-Proliferation Treaty in association or alliance with
a nuclearweapon State."® The 2010 Nuclear Posture Review modified
the negative security assurance to apply to any state that "is a non-
nuclear weapons State Party to the Treaty on the Non-Proliferation of
Nuclear Weapons and in compliance with its nuclear non-proliferation
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obligations."” (This remains the formulation of the U.S. negative securi-
ty assurance.) Thus, the United States has continued to alter its nuclear
doctrine in ways that confirm its view that the threat or use of nuclear
weapons remains legally permissible in general.

Third, the 2017 negotiation of the TPNW?& underscored the fact that
state practice has been to rely on treaties to prohibit specific types of
weapons. This treaty expressly provided for the participation of states
possessing nuclear weapons (in one way or another),® and it did not
make possession of nuclear weapons or the threat or use of nuclear
weapons by nonparties to the treaty unlawful—nor could it do so con-
sistent with international treaty law.' In short, it did not alter the legal
situation that prevailed at the time of the 1996 Advisory Opinion.

Customary international law is a creature of state practice, and,
not surprisingly, state practice tends to put a premium on the rights
and interests of states, including the right to take measures to protect
their sovereignty and survival. The many states relying on nuclear de-
terrence have not negligently stumbled into a situation in which their
long-time reliance on nuclear weapons has been rendered illegal. In the
1996 Advisory Opinion, the court sought to avoid creating new law in
this area, as doing so would not be consistent with its mandate.” The
same ought to be true today.

Likewise, nothing of legal significance has occurred since 1996
that would warrant a change in the court’s conclusion that the use
of nuclear weapons would “generally” be contrary to the rules of
international humanitarian law. All fourteen judges agreed with that
conclusion. Despite the valid criticism that the term “generally” was
susceptible to multiple interpretations, the court sent a clear message
that few circumstances existed in which such use would be legal.’? As
demonstrated in Hiroshima and Nagasaki, and as detailed by several of
the judges (most notably Judge Weeramantry), the consequences of
nuclear weapons use would be horrific in all but the most exceptional
cases. The oft-cited examples of nuclear use against military targets
in sparsely populated areas or against naval vessels on the high seas
are almost beside the point: the states possessing nuclear weapons
have not configured their nuclear arsenals for such purposes.’ Further,
nuclear weapons use would almost always be difficult to defend legally
if conventional military means could accomplish the same mission,
especially in view of the long-term effects of nuclear weapons.™ The



availability of conventional options would significantly limit the utility of
low-yield nuclear weapons. Moreover, the feasibility of “limited nuclear
war" or limited tactical use is unknown because of the lack of data and
the risk of escalation.™

Given the risk of civilian casualties, long-term nuclear effects, and
nuclear escalation, the legitimate military objective of the nuclear at-
tack would have to be sweeping in scale—whether or not “survival
of the state” is the best or most defensible description of that scale.
Yet even for a suitably important military objective, first use of nuclear
weapons would be extremely difficult to justify legally. Even during the
Cold War, if Soviet forces had swarmed into Western Europe, NATO
use of nuclear weapons to arrest their advance would have risked esca-
lation and global nuclear holocaust, which would have left no “winners”
at all (whereas recent history suggests that conquests are seldom per
manent). Except perhaps in the most extreme circumstances, first use
of nuclear weapons would likely prove difficult, if not impossible, to
defend under international humanitarian law.

As noted in the introduction, the United States maintains that its
nuclear employment plans comply with international humanitarian law.
However, U.S. nuclear plans, even if legally defensible on paper, might
prove difficult to defend legally if actually carried out. First, the United
States defines legitimate military objectives to include not only military
forces and directly related industrial and logistical systems (e.g., bomb
factories and military transportation lines), but also “warsustaining”
activities such as energy or industrial sectors only indirectly supporting
the enemy’s armed forces.™® Also, legitimate targets may include facili-
ties and activities that couldbe used to support the war, such as a civilian
airstrip, even if itis not yet being used in the war effort.” Nuclear attacks
designed to suppress both warsupporting activities and warsustaining
activities could well reduce the enemy state to a nonfunctioning soci-
ety. Second, nuclear strategists often plan against perceived threats of
enormous magnitude (such as a first nuclear strike), which would have
to be the case to satisfy the principles of necessity and proportionality.
In planning a response to an enormous threat, nuclear strategists could
justify enormous collateral damage.’ Thus, the broadly permissible
targeting described above would be amplified by broadly permissible
collateral damage. Third, the long-lasting effects of nuclear weapons
make calculations of collateral damage especially uncertain. Finally, any
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plans contemplating limited nuclear use are vulnerable to the criticism
that, in the most important scenarios for such use (that is, scenarios
that might present threats of the magnitude necessary to justify using
nuclear weapons), we have no basis for confidence that nuclear escala-
tion would not result in a nuclear holocaust. Nuclear escalation and
de-escalation strategies would likely prove messier in reality than in
planning (just as is the case for conventional military planning).

In addition, there is a legitimate question in many nuclearuse
scenarios whether employment of nuclear weapons would serve a
retaliatory (i.e., impermissible) purpose rather than a legitimate military
purpose. For most of the nuclear era, nuclear deterrence has depended
on the assurance of retaliatory strikes, whether under an explicit strat-
egy of targeting population centers, the (slightly less-stark-sounding)
concept of “holding at risk that which an adversary values most,” or
current “counterforce” targeting that aims to conform to international
humanitarian law." In the Desert Storm case, Secretary of State James
Baker explicitly premised his implied threat to use nuclear weapons
in response to any Iragi use of chemical or biological weapons on the
expectation that the American public would demand “vengeance."?
While scenarios can be imagined in which purposes like retaliation,
punishment, and vengeance are absent or minimal compared to legiti-
mate military purposes, it is just as easy to imagine scenarios in which
the opposite is true.

The same legal challenges would apply to any state possessing
nuclear weapons (some of which are less sensitive to international
humanitarian law than the United States). Any state that used nuclear
weapons would no doubt vigorously defend its action on legal grounds.
Government lawyers know how to frame a persuasive legal justifica-
tion, especially taking advantage of the legal latitude in assessing ne-
cessity and proportionality, as discussed above.?' However, persuasive
lawyering would not change the fundamental difficulty of reconciling
nuclear weapons use with international humanitarian law in most real-
istic scenarios.?? Even the dissenting U.S. judge in the 1996 Advisory
Opinion could not accept as lawful nuclear weapons use on a scale that
would render much of the earth uninhabitable.?

Nevertheless, the court was right in 1996 not to find use of nuclear
weapons illegal in all circumstances. Even if the use of nuclear weap-
ons consistent with international humanitarian law seems improbable,



declaring blanket illegality would ignore the possibility of unusual and
unforeseen factual circumstances and, therefore, would put the court
in the position of making law. At the same time, the court was also
right to state clearly that international humanitarian law severely con-
strains such use.

Legality of Nuclear Deterrence

The tension in this field arises because, on one hand, the threat of
nuclear weapon use is subject to the same constraints under inter
national humanitarian law as actual use and therefore “generally” in-
consistent with that body of law. On the other hand, neither treaty nor
customary international law creates a per se prohibition against nuclear
deterrence; extensive and continuous state practice supports the exist-
ing broad-based reliance on nuclear deterrence; and as long as nuclear
weapons exist, deterring actual use is essential.

In my view, the legality of nuclear deterrence is fully established by
state practice and opinio juris. The discussion below further argues that
international humanitarian law and the established practice of nuclear
deterrence need not be seen as irreconcilable, but rather may coexist
without undue tension based on the nonspecific and conditional nature
of the deterrent “threat” to use nuclear weapons.

What Constitutes a “Threat”?
Every state that participated in the Advisory Opinion case agreed that
law-of-war principles fully applied to nuclear weapons, and the ICJ
shared that view.?* However, no principle of international law specifi-
cally addresses “deterrence” as a separate concept. Rather, nuclear
deterrence has generally been treated as a “threat to use nuclear
weapons” and therefore subject to the same principles of international
humanitarian law as the actual use of nuclear weapons.?®

Judge Schwebel took that position even in defending nuclear de-
terrence, arguing that, if the NPT allowed nuclear possession, it also
allowed nuclear deterrence:

The policy of deterrence differs from that of the threat to use nuclear
weapons by its generality. But if a threat of possible use did not
inhere in deterrence, deterrence would not deter. If possession by
the five nuclear Powers is lawful until the achievement of nuclear



disarmament; if possession is the better part of deterrence; if
deterrence is the better part of threat, then it follows that the
practice of States—including their treaty practice—does not
absolutely debar the threat or use of nuclear weapons.2®

Equating “deterrence” with “threat” could lead to the conclusion
that nuclear deterrence would “generally” be contrary to the rules of
international humanitarian law, according to the key finding in the ICJ
Advisory Opinion. However, this conclusion conflicts directly with ex-
tensive state practice throughout the nuclear era and, equally impor
tant, appears at odds with the reality of international affairs.

“Deterrence” and “threat” are not synonyms.?”’” An inherent
“threat of possible use” of nuclear weapons—to use Judge Schwebel’s
words—is not the same as a direct threat to use nuclear weapons.
Judge Schwebel sought to equate the two concepts for purposes of
his argument but acknowledged the two concepts “differ twice re-
sorting to the phrase “the better part of” in his strained formulation.?®

Judge Schwebel and the other ICJ judges struggled with nuclear
deterrence in part because the term covers a wide range of possible
actions that vary in coercive effect, specificity, and conditionality. For
example, if Russia informed Ukraine it would launch a nuclear attack
unless Ukraine ceded Crimea, the message would be coercive, spe-
cific, and immediate and would therefore unquestionably constitute
a “threat” Similarly, if the United States informed the government of
Syria that it would use nuclear weapons if Syria used chemical weapons
against U.S. personnel in the region, the message would be specific and
immediate and arguably would constitute a “threat.”?® At the other end
of the spectrum, the most fundamental form of nuclear deterrence—
deterring an adversary from attacking with nuclear weapons—includes
features that do not seem to fit well within the “threat” concept.

First, this form of nuclear deterrence is not coercive in the sense
that it is not a “threat or use of force against the territorial integrity or
political independence of any state, or in any other manner inconsistent
with the Purposes of the United Nations.”3® Rather, the purpose of such
deterrence is to avoid a calamitous breach of the peace—a nuclear first
strike, which would be inconsistent with the purposes of the United
Nations. If coercing another state is at the heart of the concept of
“threat” under the UN Charter,®' deterring illegal aggression does not



seem to constitute such a threat.

Second, nuclear planning for deterrence purposes lacks specific-
ity. For most, and possibly all, states possessing nuclear weapons, the
planned response to a nuclear attack is not a single option—such as
“launch all the missiles and bombers”—but instead a range of possible
options that might be chosen by that state's leader, including the option
not to respond with nuclear weapons.

Third, nuclear deterrence is conditional; specifically, it is contingent
on both another state acting wrongfully in such a way as to trigger the
right of self-defense and the leader of the attacked state choosing to
respond with nuclear weapons. Nuclear deterrence’s most important
function is to dissuade potential adversaries from launching a nuclear
first strike. In that context, the first contingency is unlikely to occur.

Some NWSs state publicly their nuclear deterrence policies: they
do not make specific threats, but use generalized language, such as
“we are prepared to use nuclear weapons to defend vital national
interests.”3? Judge Schwebel acknowledged this distinction: “The poli-
cy of deterrence differs from that of the threat to use nuclear weapons
by its generality In this sense, nuclear deterrence is hardly distin-
guishable from the maintenance of large-scale conventional military
forces—also intended by their very existence to deter aggression. The
United States enjoys conventional military superiority over every coun-
try in the world—in most cases, overwhelming superiority; its defense
spending dwarfs that of every other country. As with nuclear weap-
ons, these conventional military forces serve as a deterrent against an
attack on the United States or its allies, and the United States invests
in extensive planning and training to assure the effectiveness of that
deterrent. In some areas of the world, most notably the Korean Penin-
sula, U.S. conventional forces “target” a specific potential enemy and
train regularly for possible conflict with that potential enemy, all as a le-
gitimate exercise of the right of self-defense. Yet the ICJ would never
rule that the existence of extensive conventional forces, including U.S.
forces on the Korean Peninsula, constitutes an illegal threat within the
meaning of the UN Charter or international humanitarian law. These
examples support the view that the mere existence of military forces
(and contingency planning for their use) would not be analyzed in the
same way as threats that are specific or unconditional (or both). The
same approach should apply to nuclear weapons intended to deter
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unlawful aggression.

Where the “threatened” response consists of a range of options
that are dependent on specific facts and circumstances, a meaningful
analysis of international humanitarian law principles is scarcely pos-
sible. The triggering event has not occurred. The “threat” to respond
with nuclear weapons has not been—and may never be—carried out,
or it may be carried out in an unexpected way. No specific facts are
available to anchor a legal evaluation.®*The Advisory Opinion concluded
that the threat or use of nuclear weapons must be judged on a case-
by-case basis, which cannot reasonably be done without a specific
case to judge.

Michael Matheson, a deputy legal adviser at the State Department
who helped formulate and present the views of the United States in
the ICJ case, made the previous point directly after the ICJ issued the
Advisory Opinion. Referring to the court’'s suggestion that possession
of nuclear weapons “may indeed justify an inference of preparedness
to use them,” and, accordingly, the court can judge the legality of the
“use of force envisaged,”3* Matheson asked:

[UInder what circumstances might a threat of a severe response
by a nuclear weapon state—without explicit mention of nuclear
weapons—constitute a threat of use of nuclear weapons [citing
Secretary Baker’s implicit threat in Desert Storm]? How would one
assess the legality of an “envisaged” use of force if (as will almost
always be the case) no decision has been taken among various
options as to how or even whether nuclear weapons would be used?
If a particular use of nuclear weapons is thought to be unlawful
because of disproportionate civilian casualties, why should a mere
threat of such use be regarded as unlawful, when such a threat
would cause no such casualties but might deter or halt an unlawful
attack? It is difficult enough to assess the legality of hypothetical
uses of nuclear weapons, and it seems even more difficult to
assess the legality of hypothetical “threats” based on inference or
presumed intentions.*®

A state must evaluate proportionality based on the nature of the
threat it is facing.® For the United States, nuclear deterrence confronts
a wide variety of possible threats, ranging from an all-out Russian



nuclear attack to a limited nuclear attack to a massive conventional at-
tack, whether aimed at the United States or one or more of its allies.
Which of these threats should be considered in evaluating the propor
tionality of nuclear deterrence? Even if one chose a specific type of
threat, how could it be properly evaluated outside a specific political
and military context? The United States plans for innumerable potential
self-defense situations involving different adversaries, different geo-
graphical locations, and different third parties (allies, neutrals, additional
adversaries). Similarly, nuclear deterrence does not consist of a specific
threat to use nuclear weapons in self-defense but instead a range of
potential options for use (or nonuse) of nuclear weapons that would be
considered based on the political and military context. A state would
have to consider a similar multiplicity of factors in complying with the
principle of discrimination between combatants and noncombatants,
which cannot be judged without some sense of the number and types
of nuclear weapons used, the number and types of targets, measures
that might be taken to minimize civilian casualties, and the magnitude
of the threat involved (which affects the amount of collateral damage
that may be legally inflicted). Moreover, in each potential threat situa-
tion involving legitimate self-defense, if nuclear deterrence succeeds,
no attack will be made, no nuclear weapons will be used in response,
and no deaths of civilians or combatants will result.

Faced with the problem of undertaking a meaningful evaluation of
nuclear deterrence under the principles of international humanitarian
law, critics of nuclear deterrence tend to assume a triggering event
would necessarily lead the state to use the nuclear weapons it relied
upon for its deterrent and to do so without a proper consideration of in-
ternational humanitarian law.?” They further assume nuclear deterrence
constitutes a threat of all-out nuclear attack—or, alternatively, that any
use of nuclear weapons would escalate to the level of global devas-
tation, so that the outcome is the same regardless of the presumed
scope of the nuclear deterrent threat. A nuclear exchange between
the United States and Russia would indeed carry an enormous risk of
devastation to mankind and civilization, even if it started as a limited
nuclear exchange. The same might be true of a major nuclear exchange
in South Asia.®® But these are not the only possible scenarios for the
use of nuclear weapons. The use of nuclear weapons against a non-
nucleararmed Middle East adversary might not present the same level
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of destruction or escalation risk, and the same might be true of a nu-
clear exchange on the Korean Peninsula (given North Korea's relatively
small nuclear arsenal). Such nuclear exchanges would likely spark in-
ternational condemnation on moral and legal grounds but probably not
global nuclear war. Similarly, Russian use of nuclear weapons against
a non-NATO country to settle a regional dispute would be roundly con-
demned, would trigger economic sanctions, and might lead to covert
aid to resistance groups (as occurred in the 1980s after the Soviet inva-
sion of Afghanistan). But again this scenario seems unlikely to result
in global nuclear war. The assumption of nuclear escalation and nuclear
devastation becomes even more problematic when applied to nuclear
deterrence. The aim of nuclear deterrence is to avoid the use of nuclear
Weapons, so assumptions about possible escalation are arguably irrel-
evant. A legal analysis relying on such a series of assumptions cannot
provide the basis for finding illegal a national security strategy that the
principal world powers—both the states possessing nuclear weapons
and their many allies—have relied upon since the 1940s.

Critics of nuclear deterrence also argue that the whole point of
deterrence is to demonstrate a credible readiness to use nuclear weap-
ons under certain circumstances.®® The nuclear strategists devising
U.S. and Russian targeting plans would agree with that assessment:
their detailed, multilevel deterrence planning is intended to demon-
strate to potential adversaries a credible readiness and willingness to
use nuclear weapons if attacked.*® They are naturally concerned that
if potential adversaries perceive the nuclear deterrent as remote and
lacking credibility, they might dismiss U.S. nuclear strategy as mere
game playing. In such a case, a reckless or malevolent leader might not
be deterred from using nuclear weapons. However, the same could be
said of the previously discussed conventional military examples, yet
these cases are not characterized as illegal threats. The emphasis on
credibility does not negate the nonspecific, conditional nature of the
most important elements of nuclear deterrence. Moreover, nuclear
deterrence may be no less effective if “uncertain” is substituted for
“credible"#" For nuclear deterrence to succeed, uncertainty must be
planted in the mind of the potential adversary.? Uncertainty is the pre-
dictable result of a non-specific, contingent nuclear deterrent.

For these reasons, the most important forms of nuclear deterrence
cannot be lumped in with more coercive, specific, unconditional threats



in conducting a legal analysis under the UN Charter and international hu-
manitarian law. In the 2010 Nuclear Posture Review, the United States
articulated a goal of limiting nuclear deterrence to the sole purpose of
deterring a nuclear first strike, and it took steps in that direction, most
notably by stating it would no longer rely upon nuclear weapons to de-
ter chemical or biological weapons attacks.*® Critics of nuclear weapons
have urged the NWSs to adopt no-first-use policies, at least as a step on
the road to nuclear disarmament. Under such circumstances, treating all
forms of nuclear deterrence as illegal (or even “generally” illegal) would
be counterproductive to future disarmament efforts as well as legally
unsound. Moreover, recognizing the stark differences between differ
ent forms of nuclear deterrence accords with the reality that a strong
deterrence posture that minimizes the risk of an adversary’s aggres-
sion—particularly aggression with nuclear weapons—must be viewed
as permissible and, indeed, essential as long as nuclear weapons exist.

The 2018 Nuclear Posture Review noted the U.S. might consider
first use of nuclear weapons in response to a range of “non-nuclear
strategic attacks,’** suggesting the trigger event for nuclear weapons
use might not be as attenuated as in the case of a nuclear first strike
against the United States. At the same time, the likelihood that a U.S.
president actually would authorize the use of nuclear weapons in re-
sponse to a chemical weapons attack or a cyberattack, for example,
is far more attenuated. In other words, with a nuclear first strike, the
risk of the first contingency occurring is low, but the risk of the second
contingency (a responsive nuclear strike) may be relatively high; with a
chemical or cyberattack, the risk of the first contingency occurring may
be relatively high, but the risk of the second contingency (a responsive
nuclear strike) is low.

This section has noted the range of situations that nuclear deterrence
seeks to address. However, nuclear deterrence includes at least the pos-
sibility of massive counterstrikes in response to a nuclear (or massive
conventional) attack. Even if nuclear powers no longer target cities as
such, large-scale nuclear war would still pose much the same risk of cata-
strophic loss of life and the devastation of human civilization. This nuclear
scenario represents the “hard case” that is difficult if not impossible to
reconcile with international humanitarian law. The next section addresses
whether a nuclear deterrence strategy that includes the possibility of a
massive counterstrike can be consistent with international law.
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Proportionality in Nuclear Deterrence

For illustrative purposes, this discussion of proportionality assumes (1)
the U.S. nuclear deterrent strategy includes a wide range of options
for responding to a /imited nuclear first strike against U.S. territory (for
example, one or a few nuclear weapons) and (2) one of those options
would be a major U.S. nuclear counterattack. Realistically, potential ad-
versaries would likely assume a major U.S. nuclear counterattack would
be “on the table” in response to virtually any nuclear attack, large or
small, against U.S. territory. The United States does nothing to under-
mine this assumption and sometimes even seeks to lend credibility to
it for deterrence purposes (for example, nuclear strategists often talk in
terms of "holding at risk that which an adversary values the most”4%).
Critics of nuclear deterrence might argue that the threat of a major
U.S. counterattack would be disproportionate because the type and
number of weapons threatened for the counterattack would far exceed
those used in the initial limited attack. Critics might further argue that
the threat of a major U.S. counterattack would violate the principle of
discrimination because potential civilian casualties from such an attack
(both immediate and as a result of radioactive fallout) would be exces-
sive compared to any legitimate anticipated damage to the adversary’s
war-waging or warsupporting capabilities. They might also deem the
threat of such a major U.S. counterattack contrary to one or more of
the principles of international humanitarian law on the grounds that it
would feed an escalatory cycle potentially resulting in the devastation
of some or all of the world’s land and population.

However, the contrary view is straightforward and intuitive, as
Matheson expressed succinctly:

If a particular use of nuclear weapons is thought to be unlawful
because of disproportionate civilian casualties, why should a mere
threat of such use be regarded as unlawful, when such a threat
would cause no such casualties but might deter or halt an unlawful
attack?46

As applied to a nonspecific and conditional threat (such as nuclear
deterrence), proportionality allows for considerable latitude.

As previously discussed, a state evaluates proportionality based
on the nature of the threat triggering the exercise of the right of self-



defense. The nature of the threat also affects the evaluation of the
importance of specific military objectives, which, in turn, affects the
evaluation of permissible collateral damage. Commenting on the ICJ
decision in the Oil Platforms Case,*” then-State Department legal ad-
viser William H. Taft IV wrote:

There is no requirement in international law that a State exercising
its right of self-defense must use the same degree or type of force
used by the attacking State in its most recent attack. Rather, the
proportionality of the measures taken in self-defense is to be judged
according to the nature of the threat being addressed. . . . A proper
assessment of the proportionality of a defensive use of force would
require looking not only at the immediately preceding armed attack,
but also at whether it was part of an ongoing series of attacks, what
steps were already taken to deter future attacks, and what force
could reasonably be judged to be needed to successfully deter
future attacks.*®

In other words, proportionality has never been understood to con-
strain the right of self-defense to exactly the degree and type of force
used in the wrongful aggression.*® On the contrary, the force required
to repel an attack may be significantly different from the force involved
in the original attack. The same is true of the force needed to “restore
the security” of the attacked party. For example, the Iragi armed forces
invaded and subjugated Kuwait with a comparatively modest use of
force. The U.S.-led coalition had to employ a substantially greater de-
gree and type of force to dislodge the large, entrenched lIragi army
from Kuwait and to push Iraqi forces back from the border to restore
the security of Kuwait. The more forceful coalition assault satisfied the
requirement of proportionality in the exercise of the right of (collective)
self-defense.®

Any evaluation of the "threat” inherent in nuclear deterrence should
be judged by the same proportionality principles vis-a-vis the wrongful
acts intended to be deterred. The nonspecific and highly conditional
nature of nuclear deterrence calls for even greater latitude than in an
actual use of force. Applying these principles to nuclear deterrence
means the “threatened” nuclear response of the state possessing
nuclear weapons:
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¢ Need not be the same degree or type of force as the attack it is
intended to deter;

e May be as robust as is necessary to deter a wrongful attack by a
potential adversary; and

e May take into account that the specific attack(s) it is intended to
deter may be part of a broader range of potential attacks or may lead
to additional attacks.

Accordingly, the permissible level of nuclear deterrent “threat”
may significantly exceed some or all of the wrongful acts of aggression
to be deterred, as that level may be necessary to persuade a potential
adversary not to engage in such wrongful acts. Moreover, in establish-
ing its nuclear deterrent strategy, a state possessing nuclear weapons
would be able to take into account whether a limited nuclear attack
may be part of a pattern of attacks by a potential adversary or may be a
prelude to additional future attacks. Proportionality does not hamstring
a state by denying consideration of the full breadth of military threats
that need to be deterred (whether in the case of an actual use of force
or in the case of deterrence).

Returning to the example from the beginning of this section, a
nuclear deterrent that includes the possibility of a major nuclear coun-
terattack in response to even a limited nuclear first strike is consis-
tent with the legal doctrine of proportionality, where the degree and
type of nuclear deterrent is scaled both to dissuade wrongful acts by
a potential adversary and to account for the full breadth of the threat
posed by that potential adversary. This understanding of proportionality
as applied to nuclear deterrence aligns with the intuitive sense that a
truly significant threat is sometimes necessary to deter a malevolent or
reckless national leader from a wrongful act of aggression (especially
aggression involving nuclear weapons). It also reinforces the (nonlegal
but still important) moral taboo against the use of nuclear weapons,
conveying the message that any crossing of the nuclear line might lead
to grave consequences.

In sum, nuclear deterrence cannot be deemed “generally” incon-
sistent with international humanitarian law even though actual use of
nuclear weapons might be.5' International humanitarian law would have



the opposite of its intended effect if it were interpreted to weaken the
effectiveness of nuclear deterrence, tempting a state possessing nu-
clear weapons to break the nuclear taboo or otherwise test the nuclear
deterrent of another state.?

Other Avenues for Legal Challenges

As demonstrated by the cases brought w« the ICJ by the Marshall Is-
lands, legal challenges to nuclear weapons may not pose the same
question as that posed by the UN General Assembly in requesting the
1996 Advisory Opinion. The General Assembly requested a head-on
ruling whether the threat or use of nuclear weapons would be illegal
in all circumstances,® whereas the Marshall Islands brought its cases
against the states possessing nuclear weapons for failing to meet their
disarmament commitments under Article VI of the NPT and customary
international law.%* As discussed in earlier, the procedural obstacles to
any state bringing such a case against the nucleararmed states prob-
ably cannot be overcome. However, in the 1996 Advisory Opinion, the
court concluded that parties to the NPT were obligated not only to
pursue negotiations but also to bring them to a conclusion “leading to
nuclear disarmament in all its aspects under strict and effective inter
national control.”®® This raises the question whether another advisory
opinion might go further and find the five NWSs in violation of this
obligation under the NPT.

For decades, the United States and the Soviet Union pursued
negotiations /imiting the size of their nuclear arsenals, and, in recent
decades, the United States and Russia have pursued negotiations re-
ducing the size of their arsenals.*® The other three NWSs have not been
involved in such efforts. The other states possessing nuclear weapons
are not parties to the NPT and, therefore, have no Article VI obliga-
tions. The Marshall Islands argued that the obligation to pursue nuclear
disarmament had become customary international law, therefore the
nonparties to the NPT were also subject to disarmament obligations.
However, this argument is unsustainable: the uncomfortable fact is
that the nonparties to the NPT have no such obligations.

Even finding the five NWSs in violation of Article VI would be prob-
lematic. First, the unanimous finding of the ICJ on Article VI ignored
both the plain language of the text®” and the fact that states cannot
be compelled to reach agreement on nuclear disarmament, especially
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given the complexity of such an endeavor both in terms of the scope
of the prohibitions and the intrusiveness of the verification measures.
Second, one NWS cannot be found derelict under Article VI when all
five NWSs have to agree; the United Kingdom argued as much when
it was the only NWS the Marshall Islands could haul before the ICJ
in 2014.%8 Third, the five NWSs collectively cannot be found derelict
when other states now possess nuclear weapons and are not bound by
Article VI. Agreeing on nuclear disarmament without the other states
would leave the five NWSs and many of their allies vulnerable to the
nuclear arsenals of those non-NPT states, which would not advance
the goals of the NPT. Finally, even if the ICJ concluded the NWSs were
not meeting their obligation to “pursue negotiations in good faith,”
what would be the remedy for such a violation? Advisory opinions are
not binding, no particular negotiating outcome could be directed by the
court, and a directive to “negotiate in good faith” would add nothing to
the finding regarding Article VI in the 1996 Advisory Opinion.

Nuclear disarmament has always depended on fundamental chang-
es in the international security environment.®® Article VI was negotiated
at the height of the Cold War, when the prospects for nuclear disarma-
ment between NATO and the Soviet Union were no rosier than they
are today. Moreover, the international security environment had not yet
been complicated by additional nucleararmed states in tense regions
of the world, unencumbered by Article VI obligations. Nuclear disarma-
ment also depends on the development of technical tools to verify both
that no state has retained nuclear weapons and that no state can oper
ate a clandestine nuclear weapons program.®® Further, it depends on
negotiation of legal instruments to allow for highly intrusive inspections
while protecting the national security secrets of the states that give up
their nuclear weapons.

For these reasons, a legal challenge based on Article VI would not
likely accomplish much. On the other hand, the NWSs continue to take
actions seen by the NNWSs as evincing a disregard for their Article VI
obligations. Some NWSs appear determined to upgrade their nuclear
arsenals. To the extent that these upgrades are for safety and secu-
rity, they are defensible under Article VI; however, not all ongoing and
proposed upgrades are for safety or security. Russia and the United
States—which together possess 90% of the world’s nuclear weapons
and therefore are generally expected to lead the nuclear disarmament



effort—are not engaged in negotiations on disarmament and blame one
another for the stalemate. Both sides have taken actions that could lead
to the termination of one nuclear arms control treaty that eliminated a
whole class of nuclear weapons from the two states’ arsenals.® These
latter actions are difficult to reconcile with Article VI. In short, although
a legal case for noncompliance with Article VI ought to fail on substan-
tive grounds, the NWSs are doing little to persuade the international
community they take their nuclear disarmament obligations seriously;
thus, one cannot rule out a legal challenge based on Article VI.

Another possible avenue for a legal challenge might be to focus on
the risk posed to people, property, and the environment from nuclear
accidents. Until nuclear weapons can be verifiably eliminated, the states
possessing such weapons should view themselves as obligated to take
all reasonable steps to minimize the risk of accidental launch or detona-
tion; miscalculation leading to nuclear launch or detonation; and terrorist
seizure of nuclear weapons. Failure to take such steps is not only ir
responsible but also inconsistent with the policy of nuclear deterrence,
which aims to minimize the risk that nuclear weapons will be used.

Although states possessing nuclear weapons should pursue more
robust efforts to minimize such risks, an international legal basis for
demanding such actions is unlikely to be found. A number of interna-
tional agreements address the safety and security of nuclear materi-
als in civil nuclear programs,® but do not extend to nuclear weapons,
which the NWSs have viewed as too closely associated with sensitive
national security matters to be subject to international scrutiny. While
customary international law may prohibit states from launching unpro-
voked attacks, it does not require states to take any specific measures
to avoid accidental nuclear attacks (or to avoid actions that might be
misperceived as nuclear attacks). The treaties designed to reduce such
risks have not been comprehensive and have not applied to all states
possessing nuclear weapons.®

Efforts have been made to secure excess nuclear weapons ma-
terials, particularly in the states of the former Soviet Union.® Various
experts have proposed a wide range of further actions that could be
taken to minimize the risks.®® The states possessing nuclear weapons
should either pursue such measures or else demonstrate the infeasibil-
ity of such measures. The NNWSs and anti-nuclear groups could exert
pressure along these lines. However, North Korea and Pakistan may

68 |



be immune to such pressure and may not have the resources or the
safety culture to reduce the risks significantly even though their arse-
nals raise some of the gravest concerns (the security situation in both
countries may result in nuclear weapons being kept on a hair trigger,
and terrorism poses a continuing risk in Pakistan).%® Legal challenges
along these lines might be successful in domestic courts, especially in
NNWSs that allow stationing or transit of nuclear weapons. However, it
is beyond the scope of this paper to evaluate whether such an approach
in domestic courts might be effective in either blocking the stationing
or transit of nuclear weapons or compelling a nucleararmed state to
take additional measures to lessen these risks.

Another possible avenue for challenging the legality of nuclear
weapons might be to focus on the renewed interest in tactical uses of
nuclear weapons on the grounds that this development both heightens
the risk of nuclear war in violation of international humanitarian law and
demonstrates that the NWSs are violating their Article VI obligations.
Nuclear strategists and critics of nuclear weapons differ sharply in their
perceptions of tactical nuclear weapons. Critics argue increased plan-
ning for use of tactical nuclear weapons would lower the threshold for
actual use of nuclear weapons.®” From this perspective, lowering the
threshold would be doubly problematic because: (1) actual use of nu-
clear weapons would pose a high risk of violating international humani-
tarian law, and (2) once the nuclear taboo has been broken, the risk of
further use—including escalation to a large-scale nuclear exchange—
would be magnified. On the other hand, advocates for increasing U.S.
tactical nuclear capabilities apply the logic of strategic deterrence to
tactical deterrence: if one state has tactical nuclear weapons, the best
way to deter use of those weapons is to have your own tactical nuclear
weapons.®® Advocates further argue that increasing the U.S. arsenal
of nonstrategic nuclear weapons would actually raise the nuclearuse
threshold: Russia would view the threat of a U.S. response with tacti-
cal nuclear weapons as more credible than one with strategic nuclear
weapons because of the relatively limited collateral damage from
tactical nuclear weapons.® Put another way, Russia’s current nuclear
doctrine arguably lowered the threshold for use; therefore, the United
States should acquire reciprocal tactical capabilities to restore the rela-
tively high threshold that exists at the strategic level. These arguments
are worth further consideration.



First, the perceived risk of Russian first use of tactical nuclear
weapons rests on a series of assumptions: (1) Russia contemplates
using tactical nuclear weapons against U.S. friends or allies to consoli-
date military gains; (2) Russia would not be deterred from using tactical
nuclear weapons by U.S. conventional weapons, U.S. strategic nuclear
weapons, or the limited U.S. stocks of tactical nuclear weapons; (3)
Russia would not be deterred by the certainty of international condem-
nation, economic sanctions, political isolation, and loss of international
credibility; and (4) Russia would be confident of its ability to hold onto
its military gains despite ongoing resistance and the certainty of politi-
cal and economic isolation.”®

Second, increased U.S. tactical nuclear capabilities would have to
enhance deterrence. Strategists foresee Russian and Chinese first-use
scenarios as more likely to involve regional conflicts (such as attacks
on Estonia or Taiwan, respectively), not attacks on the territories of
the Great Powers. Therefore, the argument for increasing U.S. tacti-
cal capabilities is that Russia and China would be persuaded that the
United States would respond with nonstrategic nuclear weapons to
a first use of tactical nuclear weapons in a conflict involving Estonia
or Taiwan even though they are not persuaded that the United States
would respond with strategic nuclear weapons in such scenarios. The
greater credibility of tactical weapons presumably would be based on
(1) reduced collateral damage and (2) reduced risk of escalation, espe-
cially to the level of nuclear attacks on U.S. territory. However, if Russia
and China doubt the United States would risk escalation (and possible
targeting of U.S. territory) by using strategic nuclear weapons, is there
a basis for concluding those doubts would not also apply to U.S. use of
tactical nuclear weapons?

Third, the current risk of a two-way nuclear exchange in a regional
scenario is relatively low if the United States would hesitate to respond
with strategic nuclear weapons to first use of tactical nuclear weapons
by Russia or China. However, if the United States increased its tactical
capabilities, and if tactical nuclear deterrence failed (which must be
assumed as a possibility), then the logic of tactical nuclear deterrence
would require a tactical nuclear response by the United States to main-
tain the credibility of deterrence, in which case the risk of a two-way
nuclear exchange would increase. If the risk of a two-way exchange
increases, the risk of escalation would also increase.”
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While some might perceive a reembrace of tactical nuclear weap-
ons as increasing the risk of nuclear war, thereby lending urgency to a
legal challenge, it would not necessarily alter the legal analysis in this
paper. As has been discussed, international humanitarian law cannot
be applied decisively to hypothetical situations of actual use, much less
deterrence. At the tactical level, there are even more permutations of
possible triggering events, possible responses (including the decision
not to respond with nuclear weapons), population and geographical
variables, and other relevant factors. Such variables are especially un-
predictable given that low-yield weapons would be more likely than
strategic weapons to meet the test of proportionality and would allow
for better discrimination between combatants and noncombatants.
This breadth of possible scenarios makes it impossible to reach any de-
finitive legal conclusions. Similarly, the enhancement of tactical nuclear
capabilities would not change the analysis regarding Article VI of the
NPT. Nevertheless, such enhancement would tend to further erode
international confidence that the five NWSs are serious about pursuing
disarmament. Thus, the enhancement of tactical nuclear capabilities
might increase the risk of the UN General Assembly seeking another
advisory opinion from the ICJ, particularly given the court’s 1996 con-
clusion that Article VI obligates NPT states parties to achieve nuclear
disarmament, not just engage in negotiations. Further, it might even
increase the risk that the court would find the five NWSs in violation of
Article VI.
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U.S. intentions.
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47 Oil Platforms (Islamic Republic of Iran v. United States of America), Judgment,
|.C.J. Reports 2003, p. 161, https://www.icj-cij.org/files/case-related/90/090-20031106-JUD-01-00-
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of Defense James Mattis, House Armed Services Committee (February 6, 2018), at 8-9,
12; Elbridge Colby, “If You Want Peace, Prepare for Nuclear War: A Strategy for the New
Great-Power Rivalry," Foreign Affairs (November/December 2018).

69. Id.
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Conclusions

The long-standing policy of nuclear deterrence is consistent with inter
national humanitarian law, notwithstanding that actual use of nuclear
weapons would violate that law in all but the most exceptional circum-
stances. The ICJ was divided on the issue of nuclear weapons in 1996.
With a different set of judges today, the outcome on the substantive
legal issues may be difficult to predict, but would probably not differ
markedly from 1996. Moreover, various procedural obstacles would
have to be overcome by anyone seeking the court’s reconsideration of
such issues.

The 1996 Advisory Opinion essentially dodged the difficult ques-
tion of nuclear deterrence (without clear legal reasoning), as well as the
question of tactical nuclear weapons use. These questions would have
muddied the legal waters and distracted from the central issue: the risk
of global devastation from an all-out nuclear exchange. The Advisory
Opinion narrowed the possibility for legal use of nuclear weapons to
the scenario most likely to produce such global devastation—a scenario
in which international law would likely lose all relevance, and, indeed,
might cease to exist. The court opted for political focus over legal co-
herence, which enabled it to deliver the core message that the threat
or use of nuclear weapons would “generally” violate international hu-
manitarian law.

Faced with the risk of nuclear war (intentional or accidental), and
with disarmament efforts stalled or moving in the wrong direction,
some may be tempted again to push the court to expand the bound-
aries of international law. A return to the ICJ might focus on issues
at the margins. For example, the argument for the legality of nuclear
deterrence becomes less persuasive the further one moves from the
core purpose of deterring a nuclear attack. It holds reasonably well for
nuclear deterrence of overwhelming conventional attacks, consistent
with the central finding of the Advisory Opinion regarding survival of
the state. But the argument for legality begins to lose potency when
nuclear weapons are invoked to deter potential adversaries from jam-
ming satellites or inserting viruses into command-and-control systems
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(for example). There is a logic to treating attacks on command-and-con-
trol and warning systems the same as attacks on the nuclear arsenal,
the arsenal’s effectiveness depends on the ability to detect such strikes
and, as necessary, direct nuclear counterattacks. However, critics could
exploit the perception that announcing such a policy appears to lower
the threshold for use of nuclear weapons.' Similarly, a buildup of tacti-
cal nuclear capabilities would complicate any effort to defend compli-
ance with Article VI of the NPT.

In the final analysis, international law remains a creature of the
states: international obligations derive from state practice and from
agreements undertaken by states. International law must comport
with the current reality (in this case, the prevalence and necessity
of nuclear deterrence), or it will lose relevance and effectiveness. As
noted in the 1996 Advisory Opinion, the ICJ is not supposed to create
new law. Rather, states have to undertake the hard work to change the
international security environment to allow for nuclear disarmament;
negotiate a comprehensive treaty that applies to all states; develop the
verification mechanisms to prevent cheating; and persuade domestic
legislatures that submitting to intrusive verification is in the national
interest. There are no realistic shortcuts.

Pending such progress on disarmament, the Shultz-Perry-Kissinger-
Nunn initiative provides practical steps that could be taken to minimize
the risks associated with nuclear deterrence until such time as nuclear
disarmament can be verifiably achieved.? These practical steps include:
(1) changing the posture of deployed weapons to reduce the risk of
accidental or unauthorized use; (2) reducing substantially all nuclear
states’ arsenals; (3) eliminating short-range, forward-deployed nuclear
weapons; (4) working toward ratification of the Comprehensive Nuclear-
Test-Ban Treaty; (5) providing the highest security for nuclear weapons,
weapons-usable plutonium, and highly enriched uranium; (6) providing
nuclear fuel guarantees to control the spread of uranium enrichment;
and (7) halting the production of fissile material. These eminent experts
included an eighth step: “Redoubling our efforts to resolve regional con-
frontations and conflicts that give rise to new nuclear powers.”® This
eighth, broadly stated step stands in stark contrast to the seven specific
steps that precede it. It underscores that nuclear disarmament—and an
end to the current reliance on nuclear deterrence—necessarily depends
on fundamental changes in the international security environment.



What then are the prospects for achieving these fundamental
changes to allow for successful negotiations on nuclear disarmament
(still the stated objective of the United States and others)? Taking the
long view, the world has undoubtedly moved toward interconnection
and cooperation over the centuries, with that trend accelerating dra-
matically since the end of World War II. Such global cooperation will be
essential to solving the gravest threats to the planet, such as climate
change and the risk of a nuclear catastrophe. But is this trend inexo-
rable? On one hand, the current interconnected global economy seems
too entrenched to be reversed; a centuries-long trend toward intercon-
nectivity would be expected to continue on the same general path. In
this view, overreaction to current divisive trends would be counterpro-
ductive. These trends would be seen as mere reactionary blips that will
run their course in due time; they should be managed accordingly but
should not radically alter state policies.

On the other hand, the trend toward international cooperation is
not necessarily predictive. Resurgent nationalism, Islamic extremism,
Russian aggression, Chinese muscle-flexing, British withdrawal from
the European Union, and U.S. unilateralism might mark the beginning
of a grand reversal of the centuries-long trend of history. While this
outcome seems improbable, it might become more plausible if circum-
stances changed in fundamental ways. For example, the aftermath of
a nuclear war—or even a limited nuclear exchange in South Asia, the
Korean Peninsula, or a country bordering Russia or China—could pro-
duce disruptions on a global scale, causing states to withdraw from
the world economy or to use force to obtain scarce resources from
other states. Perhaps more likely, climate change could bring about
the same global political consequences by producing mass population
shifts, water shortages, and crises in food production and distribution.

In the current international security environment, the conditions for
negotiating complete nuclear disarmament do not appear to be close
at hand. The resumption of competition between the United States
and Russia has stalled progress in reducing the two largest arsenals.
Tensions between the United States and China further aggravate the
situation. The continuing hostility in South Asia and the Korean Penin-
sula—and to a somewhat lesser extent the Middle East—significantly
complicates efforts to achieve nuclear disarmament. Moreover, one of
the principal obstacles to nuclear disarmament may be human nature.
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Many nations continue to define themselves by opposition to foreign
and domestic “enemies,” even though fewer people die from violence
than ever before* and the five NWSs (and most of their allies) face few
national security threats and only the most remote existential threats
from other states. Some political leaders capitalize upon and exacer-
bate these perceptions, appealing to xenophobia, ethnic hatred, and
racism. These appeals tap into deep evolutionary traits in human beings
that do not seem close to fading away.® The persistence of national
animosities strengthens the logical and moral arguments for banning
nuclear weapons but, on the other hand, it highlights the extraordinary
difficulty of doing so. To take one example: after the end of the Cold
War, the optimistic cooperation between the United States and Rus-
sia deteriorated relatively quickly into grudging cooperation and then
further into the current state of general noncooperation. Human nature
being what it is, such an outcome was arguably predictable between
two principal rivals, each potentially posing an existential threat to the
other. In any case, nuclear disarmament will be stymied if even one of
the nucleararmed nations insists on clinging to its nuclear weapons,
and in the current international security environment, the prospects for
agreement among these states are not encouraging.

In the nuclear nonproliferation world, significant failures in the
regime have sometimes been the catalyst for significant progress in
the regime. For example, India's 1974 nuclear detonation prompted
establishment of the Nuclear Suppliers Group and important nonprolif-
eration amendments to the Atomic Energy Act; revelations regarding
Irag’s clandestine nuclear weapons program spurred progress on con-
trolling dual-use technologies and on the more expansive safeguards
requirements of the IAEA Additional Protocol; and the 9/11 attacks
led to numerous efforts to lessen the risk of nuclear terrorism. If sig-
nificant progress toward nuclear disarmament also depends on the
catalyst of a significant failure, we have to hope that it is not a failure
of nuclear deterrence.

With nuclear deterrence likely to remain a core element of interna-
tional security policy for the foreseeable future, some comfort may be
derived from the low risk of intentional use of nuclear weapons, at least
among the five NWSs. In particular, an all-out nuclear war between
the United States and Russia seems implausible. However, any sense
of comfort is counterbalanced by the risk of intentional use in South



Asia, which has the potential to devastate large swathes of the planet,®
as well as by the risk of intentional use by North Korea based on its
perception (or misperception) that its survival is threatened.

Until nuclear weapons are eliminated and nuclear deterrence is
no longer necessary, people will continue to question the logic and
morality—as well as the legality—of nuclear weapons. Even if nuclear
disarmament cannot be achieved in the current international security
environment, we can hope the ongoing debate continues to reinforce
the taboo against use of nuclear weapons. The leaders of the nuclear
armed countries should always be cognizant that, if they use nuclear
weapons, they are likely to go down in history as pariahs.
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